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Over the last few decades, regulators, parties, 
and courts have rarely taken steps to enforce 

antitrust pricing laws, perceiving violations as 
too complex and difficult to prove. In the cur-
rent economic and political climate, however, the 
Robinson-Patman Act (“RPA”) is gaining renewed 
attention. The RPA is a federal antitrust statute 
that prohibits sellers from discriminating in price 
against competing buyers—prohibiting sellers 
from selectively offering volume and other types 
of discounts and differential services.

With the RPA potentially regaining relevance, 
this article provides a refresher on the RPA’s 
requirements with a focus on its implications 
on franchise systems—whether you represent 
franchisors, franchisees, or suppliers. 

Renewed Interest in FTC Antitrust 
Enforcement
Although the FTC has not brought a case under 
it in more than 20 years, there is a renewed call 
for enforcement of the RPA. Because of supply 
chain problems, growing inflation, labor market 
pressures, COVID-19 disruptions, administration 
changes, and other related events, certain business 

and political constituencies are giving heightened 
attention to their competition.

For example, in July 2021, President Biden 
signed an executive order on “Promoting 
Competition in the American Economy” that 
called for a report on “practices that may violate 
the Federal Trade Commission Act, the Robinson-
Patman Act . . . , or other relevant laws . . .” Exec. 
Order No. 14036, 86 FR 36987 (2021). 

In October 2021, the Main Street Competition 
Coalition (“MSCC”) sent a letter encouraging the 
FTC to “investigate and bring enforcement actions 
against conduct that violates the Robinson-Patman 
Act.” Letter from Main Street Competition Coal. to 
F.T.C. (Oct. 28, 2021). A month later, the National 
Association of Convenience Stores sent a letter to 
the Committee on Agriculture calling for “vigorous 
enforcement” of the RPA. Letter from Doug Kantor, 
General Counsel, Nat’l Ass’n of Convenience Stores, 
to Comm. on Agric., U.S. House of Representatives 
(Nov. 3, 2021). By November 2021, the FTC voted 
to use its authority to “explore” the relationship 
between competition and supply chain disruptions 
but stopped short of announcing a new wave of 
enforcement actions.
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Congress responded to the growing pressure 
in the spring of 2022 when more than 40 
bipartisan members of Congress sent a letter 
to the FTC to “urge” it to “bring enforcement 
actions against discriminatory conduct that 
violates the antitrust laws, including the FTC 
Act and the Robinson-Patman Act.” Letter 
from Hakeem Jeffries, Member of Congress, 
et al. to F.T.C. (Mar. 30, 2022). The letter 
expressed concerns about businesses that receive 
discriminatory terms and conditions—less 
favorable pricing and less favorable supply. It 
remains to be seen whether, and to what extent, 
the FTC will enforce the RPA going forward, but 
the trend toward increasing scrutiny of pricing 
practices seems to be gaining momentum. 

A Refresher on the Robinson-Patman 
Act
Against this backdrop of increasing antitrust 
scrutiny, now is the time to evaluate your RPA 
compliance. 

The RPA amended the Clayton Act to protect 
small retailers in competition with larger buyers 
who could obtain volume discounts from sellers. 
The RPA prohibits a seller from “either directly 
or indirectly” “discriminat[ing] in price between 
different purchasers of commodities of like 
grade and quality . . . where the effect of such 
discrimination may be substantially to lessen 
competition or tend to create a monopoly . . . or 
to injure, destroy, or prevent competition. . . .” 
15 U.S.C.A. § 13(a). Violations of the RPA are subject 
to both FTC enforcement and private lawsuits 
(which can be class actions if the requirements for 
class treatment are satisfied), with remedies that 
include cease and desist orders, injunctive relief, 
actual damages, and treble damages. 

To evaluate compliance in the franchise context, 
consider the following questions for “secondary 
line” violations that occur when a seller charges its 
buyers different prices:

1. Does the RPA Apply to the Sales at Issue?
First, assess whether the RPA applies to your or 
your client’s situation. The RPA applies to com-
modities that are purchased. It does not apply to 
services or leases. 15 U.S.C.A. § 13(a). 

Second, the RPA only applies to sales in interstate 
commerce, meaning the commodities must cross 
state lines. Although this jurisdictional threshold 
may appear straightforward, the analysis may not 
be simple where a product includes components 
from a different state. Courts evaluate the interstate 

commerce question using a “flow of commerce” 
analysis, which considers “whether the product 
being sold is in essentially the same form and of the 
same character as the product that was imported . . . 
or whether the seller has materially transformed 
the imported substance into something sufficiently 
distinct as to ‘interrupt the flow of commerce.’” 
W. Convenience Stores, Inc. v. Suncor Energy (U.S.A.) Inc., 970 
F. Supp. 2d 1162, 1171–72 (D. Colo. 2013). In 
Dean Milk Co. v. F.T.C., 395 F.2d 696 (7th Cir. 1968), 
for example, the Seventh Circuit found the sale 
was in interstate commerce because the “minimal 
changes” to raw milk “retain[ing] its essential 
identity throughout certain processing operations” 
did not break the flow of commerce. In contrast, 
there was no sale in interstate commerce where the 
flow of commerce was broken because a “physically 
different product” was created by converting one 
product—butterfat—into an entirely different 
product—ice cream. Cent. Ice Cream Co. v. Golden Rod Ice 
Cream Co., 287 F.2d 265 (7th Cir. 1961).

Even if the product does not involve interstate 
commerce, be sure to consider similar state 
statutes that prohibit price discrimination. E.g., Md. 
Code Ann., Com. Law § 11-204; Va. Code Ann. 
§ 59.1-9.7.

2. Are the Products the Same?
The RPA prohibits price discrimination on products 
that are of “like grade and quality.” This requires a 
case-by-case determination and generally focuses 
on physical characteristics. Branding alone may not 
differentiate grade and quality. The seminal case on 
this issue is F.T.C. v. Borden Co., 383 U.S. 637 (1966), 
which involved physically identical milk that was 
packaged and sold under a national brand name as 
well as generic supermarket labels. The Supreme 
Court concluded that “economic factors inherent in 
brand names and national advertising should not be 
considered in the jurisdictional inquiry under the 
statutory ‘like grade and quality’ test.’” Id. at 645–
646 (citation omitted). Instead, the Court focused 
on whether the products were “physically the 
same.” Id. at 644, n.5.

Post-Borden decisions indicate that consumer 
preference and product performance are relevant if 
something is added that differentiates the product. 
In other words, consider if any differences are the 
result of a genuine physical difference between the 
products that are not merely decorative or artificial, 
such as an additive to fuel. See, e.g., Dagher v. Saudi Ref., 
Inc., 369 F.3d 1108, 1112, 1123 (9th Cir. 2004), 
rev’d on other grounds sub nom., Texaco Inc. v. Dagher, 547 
U.S. 1 (2006). 
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3. Are You Charging Buyers Different Prices?
This question lies at the heart of any RPA analysis. 
The RPA prohibits charging different buyers differ-
ent prices. “Price” is not limited to the displayed 
price, however, and includes discounts, rebates, or 
allowances that affect the price. Dahl Auto. Onalaska 
Inc. v. Ford Motor Co., No. 20-CV-932-JDP, 2022 
WL 602904, at *5 (W.D. Wis. Mar. 1, 2022) (on 
appeal) (rejecting price discrimination allegations 
regarding incentives for constructing showrooms). 
Examples of illegal price discrimination under 
the RPA include quantity or volume discounts 
and unequal rebates. Calumet Breweries, Inc. v. G. Hei-
leman Brewing Co., Inc., 951 F. Supp. 749, 753 (N.D. 
Ind. 1994) (“quantity discounts are . . . prohibited 
when they have the requisite effect on competi-
tion”). In fact, Congress enacted the RPA precisely 
out of concern about buyers who could receive 
more beneficial pricing because of the volume they 
were able to purchase—well above the purchasing 
power of mom-and-pop shops. Smith Wholesale Co., 
Inc. v. R.J. Reynolds Tobacco Co., 477 F.3d 854, 864 (6th 
Cir. 2007). However, providing differential credit 
terms is not generally considered price discrimina-
tion. See 4 Phillip E. Areeda & Herbert Hovenkamp, 
Antitrust LAw 2322c, at 81–82 (4th ed. 2019).

Recognizing that market circumstances may 
lead to differentiated pricing, to sufficiently 
allege an RPA violation, courts generally require a 
showing that the prices charged were “reasonably 
contemporaneous” in “comparable transactions.” 
Black Gold Ltd. v. Rockwool Indust., Inc., 729 F.2d 
676, 683 (10th Cir. 1984) (“The sales under 
comparison must be reasonably contemporaneous 
in that they must (1) have been entered into 
within a reasonably short time period and (2) 
contemplate reasonably simultaneous delivery of 
the goods involved in the transaction.”). 

4. Did the Discrimination Affect 
Competition?
To violate the RPA, the discrimination must have a 
prohibited effect on competition. To establish harm 
to competition in a secondary-line case, there must 
be a showing that the price discrimination injured, 
destroyed, or prevented competition with any per-
son who either grants or knowingly receives the 
“favored” price, or with customers of either. 15 
U.S.C. § 13(a). 

Although there is significant case law on this 
question, consider two fundamental points:

• First, the so-called favored and disfavored 
buyers must actually compete with one 

another for the same sales. See, e.g., Volvo Trucks 
N. Am. V. Reeder-Simco, GMC, Inc., 546 U.S. 164, 
177 (2006); Godfrey v. Pulitzer Publishing Co., 276 
F.3d 405, 410 (8th Cir. 2002) (“[O]nly if the 
[disfavored buyers] and the favored [buyers] 
engage in competition may there be injury to 
that competition.”); see also U.S. Wholesale Outlet & 
Distribution, Inc. v. Living Essentials, No. CV 18-1077 
CBM (EX), 2021 WL 3418584, at *4 (C.D. 
Cal. Aug. 5, 2021) (distinguishing between 
buyers on different functional levels (retail 
and wholesale)). This may involve an analysis 
of the geographical market.

• Second, the Supreme Court has held that 
a court may infer injury to a plaintiff’s 
competitive position from evidence that a 
favored competitor received a significant 
price reduction over a substantial period. 
F.T.C. v. Morton Salt Co., 334 U.S. 37, 49–51 
(1948); George Haug Co. v. Rolls Royce Motor Cars, 
148 F.3d 136, 140 (2d Cir. 1998) (“It is 
hornbook law . . . that anti-competitive 
injury need not be alleged to sustain a claim 
for violation of the Robinson-Patman Act; a 
price differential, direct or indirect, between 
secondary-line competitors is enough.”). To 
recover damages, however, courts generally 
require a private plaintiff to show that the 
disfavored buyer was injured in its ability to 
compete, such as through sales lost to the 
favored buyer as a result of the price differ-
ence. J. Truett Payne Co. v. Chrysler Motors Corp., 451 
U.S. 557, 562 (1981).

5. Is There Indirect Price Discrimination?
The RPA also prohibits indirect price discrimina-
tion, where the prices charged may be the same on 
their face, but the seller is providing certain buy-
ers with “services or facilities” (e.g., advertising or 
promotional support) that it is not providing to 
other buyers or on more favorable terms to cer-
tain buyers. Under Sections 2(d) and 2(e) of the 
RPA, sellers must provide any services or facilities 
to buyers on a proportionally equivalent basis. 15 
U.S.C.A. § 13(d), (e).

The FTC issues “Fred Meyer” Guides on 
Advertising Allowances and Other Merchandising 
Payments and Services that provide a reference 
point for what is considered services or facilities, 
as well as tips for compliance. F.T.C. Guides for 
Advertising Allowances and Other Merchandising 
Payments and Services, 16 CFR Part 240, (Sept. 29, 
2014); see Freightliner of Knoxville, Inc. v. DaimlerChrysler 
Vans, LLC, 484 F.3d 865, 872 (6th Cir. 2007) 
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(collecting examples of resale promotions covered 
under 2(e) including “any kind of advertising, 
catalogs, demonstrators, display and storage 
cabinets, display materials, hand bills, special 
packaging or package sizes, warehouse facilities, 
accepting returns for credit, prizes or merchandise 
for conducting promotional contests”). 

Recently, the Seventh Circuit resolved the 
question of whether product purchase size is 
a promotional service within the meaning of 
the RPA. Woodman’s Food Mkt., Inc. v. Clorox Co., 833 
F.3d 743 (7th Cir. 2016). Concluding it is not, 
the Seventh Circuit recognized that if product 
size constituted a “service” because size makes a 
product more attractive, “then nearly all product 
attributes would be ‘services or facilities.’” The 
court rejected such an interpretation because it 
would “wipe out the seller’s discretion to choose 
which products to sell to whom,” which the 
Supreme Court recognized in United States v. Colgate & 
Co., 250 U.S. 300 (1919).

(For a related discussion of franchise issues 
associated with supplier rebates under § 2(c) of 
the RPA, see 2660 Woodley Rd. Joint Venture v. ITT Sheraton 
Corp., 369 F.3d 732 (3d Cir. 2004)).

6. Are You a Buyer Violating the RPA?
The RPA also addresses buyers’ conduct. Sec-
tion 2(f) prohibits buyers from “knowingly [] 
induc[ing] or receiv[ing] a discrimination in price 
which is prohibited by this section.” As a result, 
buyers must also ensure they are not knowingly 
accepting a price that otherwise violates the RPA. 

7. What Exceptions May Apply to Your 
Pricing?
Ensure that you or your clients set prices in com-
pliance with the RPA. Differential pricing, however, 
does not automatically equate to discrimination in 
violation of the RPA. Instead, consider these recog-
nized methods of differentiation and defenses to 
the RPA:

• Functional Availability: To defeat a prima 
facie RPA case, ensure that any price oppor-
tunities are made “functionally available” 
to all buyers. Smith Wholesale Co. v. R.J. Reyn-
olds Tobacco Co., 477 F.3d 854, 866 (6th Cir. 
2007). This means any lower price or dis-
count is practically available and known to 
all. Caribe BMW, Inc. v. Bayerische Motoren Werke 
Aktiengesellschaft, 19 F.3d 745, 751 (1st Cir. 
1994) (“[W]e do not see how ordinarily 
one could say that a seller has made favorable 

treatment ‘available’ to a disfavored customer 
if the disfavored customer does not know 
about the favored treatment.”). Rather than 
volume discounts that may not as a practi-
cal matter be available to all buyers, consider 
other methods, such as incentives based on 
market share.

• Cost Justification: The RPA expressly acknowl-
edges that a seller may “make . . . due 
allowance for differences in the cost of man-
ufacture, sale or delivery resulting from the 
differing methods or quantities . . . sold” to 
different buyers. 15 U.S.C. § 13(a). But the 
seller must document the precise cost dif-
ferentiation, which developed case law has 
shown to be an extremely difficult standard to 
meet. Texaco Inc. v. Hasbrouck, 496 U.S. 543, 555 
(1990) (noting the “rigorous requirements” 
of the cost justification defense).

• Meeting Competition: A commonly invoked 
defense to the RPA is that a price difference 
results from an effort to meet a lower price 
made available to a buyer by a competitor. 
But the seller may only meet, not beat, the 
competitive offer, and it must be made in 
good faith. 15 U.S.C. § 13(b).

• Functional discounts: If documentation 
confirms that fewer services provided jus-
tify any price differential, the RPA may not 
be applicable. Hasbrouck, 496 U.S. at 555 (“a 
functional discount that constitutes a rea-
sonable reimbursement for the purchasers’ 
actual marketing functions will not violate 
the Act”).

• Changing market conditions: The RPA also 
recognizes that changing market condi-
tions or circumstances may justify a price 
differential even if the sales are somewhat 
contemporaneous. 15 U.S.C. § 13(a); see Card 
v. Ralph Lauren Corp., No. 18-CV-02553-JSC, 
2021 WL 4427433 (N.D. Cal. Sept. 27, 
2021) (granting summary judgment for a 
seller where the buyer could not show sales 
were of the same product and the buyer was 
a brick-and-mortar store comparing itself to 
large websites).

What the FTC or Congress will do next 
to respond to the calls for action on price 
discrimination is uncertain, so take this 
opportunity to review your or your client’s 
pricing—as well as offered services—to ensure 
compliance with the RPA. The questions outlined 
above should prove a helpful starting point. n




