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Franchising
Paul F. Woody and  
Dawn M. Johnson

FTC Puts Business 
Opportunities on 
Notice Regarding 
Promotional 
Claims and 
Content

The Federal Trade Commission 
has recently been sending 
“Notices of Penalty Offenses 
Concerning Money-Making 
Opportunities and Endorsements 
and Testimonials” to franchisors 
and companies selling other 
types of business opportunities. 
These notices from the federal 
consumer protection agency are 
seemingly coming from out of 
the blue and being served on 
registered agents similar to a 
lawsuit, causing recipients a fair 
amount of concern. Although 
the FTC tells the recipient that 
it is not being singled out, it 
warns in bold letters on the first 
page that the recipient is now 
on notice that engaging in cer-
tain conduct could subject the 
company to civil penalties up to 
$43,792 per violation. A sample 
of the letters being sent to busi-
nesses can be viewed at https://
www.ftc.gov/system/files/attach-
ments/penalty-offenses-concern-
ing-money-making-opportunities/
cover-letter-mmo.pdf.

The multi-page notices inform 
the recipient that it is an “unfair 
or deceptive trade practice to 
make false, misleading or decep-
tive representations concerning 
the profits or earnings that may 
be anticipated by a purchaser 
of a money-making opportunity” 

under the broad consumer pro-
tection law that created the FTC, 
the Federal Trade Commission 
Act (the Act). To drive the point 
home, the FTC provides case 
examples of what the FTC has 
previously litigated and deter-
mined are “penalty offenses” 
and/or resulted in cease-and-
desist orders.

What Are Unfair 
Practices?

The examples of what the FTC 
considers “unfair or deceptive” 
may surprise even well-meaning 
businesses that do not intend 
to deceive but are just trying 
to put their franchise, or busi-
ness opportunity, in the best 
light, or intending to highlight 
the opportunity available by pro-
moting the earnings of their best 
performers.

It is possible for all of the infor-
mation in a promotional piece 
to be factually accurate, and still 
be misleading or deceptive under 
the FTC’s definition (and possibly 
under state laws). If you are sell-
ing a money-making opportunity, 
the standard you will be held 
to is not basic factual accuracy. 
Rather, the FTC will focus on 
the “overall impression” that a 
promotional piece gives a pros-
pect and investigate whether that 
“overall impression” is consistent 
with what a typical participant 
experiences after buying into the 
opportunity. It is possible for a 
promotional piece to be factually 
accurate, and still leave prospects 
with an overall impression that 

they are likely to achieve results 
that are not typical for other pur-
chasers. The FTC also warns that 
endorsements, testimonials, and 
consumer reviews that compa-
nies commonly use to advertise 
and market their products and 
services in traditional and social 
media can be unlawful in certain 
circumstances.

Franchisors and other recip-
ients of the FTC notice may 
be asking what they did wrong. 
The bottom line is that—if you 
receive such a notice—there is 
no need to panic. The FTC states 
that it is “widely” distributing 
the notice to “business oppor-
tunities, franchises, multi-level 
marketing companies, coach-
ing companies, gig companies, 
and others,” and receipt of the 
notice does not necessarily indi-
cate that the FTC believes that 
your company violates the Act. 
However, this notice may be a 
sign that the FTC will be look-
ing more closely at franchisors' 
and other businesses’ marketing 
and promotional materials and 
practices. Therefore, it is time to 
review your promotional materi-
als and marketing practices with 
an attorney who is knowledge-
able about the Act and FTC com-
pliance. The scope of what the 
FTC considers to be misleading, 
deceptive or false is probably 
broader than what your sales or 
marketing teams would assume. 
The notice does not change a 
franchisor’s obligations under 
other laws and regulations such 
as the FTC Franchise Rule (spe-
cifically Item 19 financial per-
formance representations in the 
Franchise Disclosure Document), 
the Business Opportunity Rule, 
or other federal and state stat-
utes. Therefore, a franchisor will 
need to consult with counsel 
to make sure it is complying 
with all of these sources of legal 
obligations.
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More information about the 
FTC investigation can be found 
at:

• https://www.ftc.gov/news- 
e v e n t s / b l o g s / b u s i n e s s -
blog/2021/10/one-money-lat-
est-notice-penalty-offenses-
takes-deceptive

• https://www.ftc.gov/news-
events/press-releases/2021/10/
ftc-puts-businesses-notice-
false-money-making-claims-
could-lead
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