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T  he Family and Medical Leave Act 
of 1993 (“FMLA”) was passed to 
provide job security for employees 

who must miss work due to their own 
serious health condition, the birth of 
their children, to care for family mem-
bers suffering from a serious health con-
dition or for reasons related to their 
family members’ military service. One of 
the most perplexing issues for employ-
ers trying to comply with the FMLA is 
“intermittent” or “reduced-schedule” 
leave.

Employee’s Entitlement to Intermittent 
or Reduced-Schedule Leave

The FMLA guarantees qualified em-
ployees up to 12 weeks of unpaid leave 
within a one-year period. When “medi-
cally necessary,” leave under the FMLA 
must be granted on a part-time or in-
termittent basis. Such intermittent or 
reduced-schedule leave is FMLA leave 
that an employee takes in blocks of time 
that are less than the full amount of the 
employee’s total entitlement. Intermit-
tent leave might take the form of miss-
ing a few half-days in a week or miss-
ing an hour or two at a time for doctor 
appointments, or to stay at home with 
the child when a medical condition pre-
vents the child from attending school. 
Reduced-schedule leave might also in-
clude, for example, an employee work-
ing part-time for 24 weeks to be able to 
receive cancer treatments and rest from 
the accompanying fatigue. Either way, 
the leave taken by the employee inter-
mittently, or as a result of a reduced 
schedule, is deducted from the employ-
ee’s 12-week entitlement.

Employer consent is not required for 
intermittent or reduced-schedule leave 
that is medically necessary due to preg-
nancy, a serious health condition, or the 
serious illness or injury of a covered 
service member. However, intermit-
tent leave requests for the placement 
for adoption or foster care of a child are 
subject to the employer’s approval.  In 
addition, an employer typically must 
also consent to intermittent leave that an 
employee requests to provide childcare 
after the birth of a child or the placement 
of an adopted child.  

If an employee is on intermittent leave 
and is absent on a company holiday, the 
holiday will not count against the em-
ployee’s leave entitlement unless the 
employee was scheduled to work on that 
holiday. 29 C.F.R. § 825.200(h).  Similarly, 
if the employer’s business is closed for a 
week or more, the days the employer’s 
operations were inactive do not count 
against an employee’s leave entitlement.

Employer Responsibilities

Employers should develop clear writ-
ten policies that detail both parties’ 
responsibilities with regard to FMLA 
leave, including intermittent leave. Be-
ing able to point to an easy-to-read pol-
icy that employees have acknowledged 
in writing may help employers manage 
employee expectations and reduce con-
fusion or misunderstanding.

Employers should also engage em-
ployees who request time off for a health 
condition or to care for a family member 
in a process to determine whether the 
employee is seeking leave for a reason 
covered under the FMLA. Most often, 
employees will not use magic words 
such as “FMLA” and “serious health 
condition” in their requests for leave. 
Employers should be attentive to de-
termine whether the request seems like 
a facially plausible request for FMLA 
leave.  Employers should ask the em-
ployee questions designed to determine 
whether the employee’s request is one 
that would be FMLA-qualifying. Don’t 
ignore an employee’s seemingly simple 
or routine requests for time off. For ex-
ample, if an employee says, “My daugh-
ter is not feeling well and I need a little 
time to take her to the doctor,” the em-
ployer should inquire into whether the 
employee’s child’s health condition is 
ongoing or requires more than just one 
visit to a medical provider. Non-serious 
health conditions—usually in the form of 
headaches or minor colds, even of an em-
ployee’s child, do not ordinarily qualify 
an employee for FMLA leave. 

If an employee must commence leave 
on short notice before an employer has 
had an opportunity to fully evaluate 
the leave request, the employer should 
promptly respond to the employee and 

explain how it is treating the leave re-
quest preliminarily. If the request is for 
foreseeable leave, the employer should 
communicate with the employee about 
how it will consider the request pending 
the receipt of a medical certification and 
further investigation.

Employers have a right to request a 
medical certification and should exercise 
that right. Upon receiving certification, 
an employer that identifies a need for 
a second opinion may seek one. When 
seeking a second opinion, the employer 
would be wise to provide the medical 
professional from whom it seeks a sec-
ond opinion with all the relevant infor-
mation about the employee’s condition. 

Further, employers may and should 
request recertification of the continued 
need for FMLA leave at certain inter-
vals. For non-military injury-related 
health conditions, if the original certifi-
cation does not specify a minimum pe-
riod of time, the employer may consider 
the original certification expired after 
30 days and then request another certi-
fication. However, if the original certi-
fication does provide a minimum time 
period, the employer may only request 
a recertification once that stated time 
period expires and only if the employee 
requests leave beyond that stated time 
period.

In addition, employers should be 
mindful of the fact that the FMLA does 
not exist in a vacuum and that they 
are responsible for identifying all laws 
that apply to an employee’s request for 
medical leave.  For example, state dis-
ability laws such as those under the Il-
linois Human Rights Act have specific 
requirements with respect to pregnancy 
and other conditions that must be tak-
en into consideration when addressing 
requests for FMLA leave. Finally, when 
employees require additional leave be-
yond the 12 weeks that the FMLA pro-
vides, employers must evaluate whether 
continued unpaid leave is required as a 
reasonable accommodation under the 
Americans with Disabilities Act.

Finally, employers should train all 
levels of management on how to identi-
fy intermittent – and all – FMLA leave 
requests. Human resources profession-
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als should not be the employer’s only 
staff educated on FMLA rights and re-
sponsibilities. Employers should ensure 
that anyone with supervisory authority 
knows how to recognize an FMLA leave 
request so they can direct the request to 
a trained human resources professional.

Employee Responsibilities

At a minimum, employees must pro-
vide clear information about their need 
for intermittent or reduced-schedule 
leave and obtain the required medical 
certification. Employees should also 
provide as much advance notice of their 
need for intermittent time off under the 
FMLA as possible (the regulations state 
that employees must give notice “as soon 
as practicable,” see 29 C.F.R. § 825.302). 
The burden is on the employee to prove 
that the notice he or she provided is ade-
quate under the circumstances.

Often, because of the nature of condi-
tions that trigger the need for intermit-

tent leave, it isn’t always possible for an 
employee to work out a fixed reduced 
schedule with the employer. For exam-
ple, if an employee suffers from flare-
ups of a chronic condition, the employee 
may be forced to use intermittent leave 
sporadically and unpredictably. Even 
so, employers should require employees 
to communicate with their supervisors 
in writing each time they must take in-
termittent leave without advance notice 
and explain the reason, consistent with 
the employer’s attendance policy.  

Moreover, if an employer has a call-in 
policy, employees must follow it. Ap-
proval of FMLA leave does not relieve 
employees of their duty to abide by call-
in policies when they are able to do so. 

Finally, employees must not abuse 
FMLA leave by taking it for purposes not 
covered under the law or for which they 
have approved for FMLA purposes. 

The FMLA can be a quagmire for em-
ployers that aren’t diligent. Intermittent 

and reduced schedule leave requests can 
be particularly difficult, raising unique 
questions and issues requiring employ-
ers to be particularly savvy. Employers 
should take intermittent leave requests 
very seriously and should never allow 
their annoyance over such requests and 
the inconvenience that intermittent leave 
may cause to cloud their judgment or im-
pair their ability to assess the situation 
rationally and comply with the law.

While employers should show appro-
priate sensitivity to the hardships of em-
ployees and their families, they should 
also request medical certification and 
investigate the purported need for leave.

Ignoring FMLA intermittent leave re-
quests or failing to treat them with due 
care can result in litigation that may 
prove more costly to the employer than 
the employee’s FMLA leave. When in 
doubt, contact experienced employment 
counsel, such as the author, about these 
issues.

Constellation – Visit constellation.com/IMA


