Government Regulation & Legislation

Employment law changes
Manufacturers should prepare for
Under the biden administration
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A

new year always brings changes.
2021, for better or worse, will be no
different. Under President Biden’s
Administration, manufacturers should be
planning and looking ahead to determine
what significant employment law changes
may be on the horizon during President
Biden’s four years in office. Fortunately,
during his campaign, then-candidate,
now-President Biden provided a glimpse of
what employers can and should expect under
his Administration. Specifically, President
Biden pledged the following:
“[E]ncourage and incentivize unionization
and collective bargaining”; “[e]nsure that
workers are treated with dignity and receive the
pay, benefits, and workplace protections they
deserve”; and “[c]heck the abuse of corporate
power over labor and hold corporate executives
personally accountable for violations of labor
laws.”
Based on this brief excerpt, my crystal ball

is telling me that employers/manufacturers
should expect a more worker-friendly era under the Biden Administration. The following
are five potential employment law changes
that could occur under the Biden Administration.

Minimum Wage

President Biden’s campaign pledged a
$15.00 federal minimum wage rate, so it is anticipated that he will seek to raise the current
federal minimum wage of $7.25 per hour, to
$15.00. If the Republicans maintain control of
the Senate, however, any such proposal will
likely be met with strong resistance, as Senate
Majority Leader McConnell (as of the drafting
of this article) previously said he would not
consider such legislation when the House had
passed a bill in 2019 that would have raised
the federal minimum wage to $15.00 by 2025.
Note, on January 1, 2021, the minimum
wage in Illinois increases from $10.00 to $11.00
per hour; on July 1, 2021, the minimum wage

for Chicago employers with 21 or more employees will increase from $14.00 to $15.00 per
hour, and for employers with 4-20 workers, it
will increase from $13.50 to $14.00 per hour;
and on July 1, 2021 Cook County’s minimum
wage is scheduled to increase from $13.00 per
hour to an amount to-be-determined by June
1, 2021. However, Cook County municipalities that opted out of the Cook County Minimum Wage Ordinance will be subject only to
the Illinois Minimum Wage rate of $11.00 per
hour.

Empowering Unions

President Biden ran on a platform of
strengthening worker organizing, collective
bargaining, and unions. He has expressed
strong support for the Protecting the Right to
Organize (“PRO”) Act, which would significantly strengthen unions by: banning employer mandatory “captive audience” group
meetings; requiring mandatory immediate
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collective bargaining days after a union becomes employees’ representative for 90 days
and, if no agreement is reached, binding interest arbitration of contract terms; preempting
states’ “right to work” laws; allowing “unfair
labor practice” claims to be brought as civil
actions in court; adding fines and liquidated
damages (possibly six figures) as remedies for
unfair labor practices; and adding personal liability for unfair labor practices for corporate
directors and officers. President Biden will be
able to appoint a majority of NLRB members,
giving him an opportunity to appoint individuals who share his views on unions and collective bargaining, and who are likely to overrule
many of the precedents issued during the past
few years.

Banning Mandatory Individual
Arbitration Agreements

President Biden has indicated his support
for the Forced Arbitration Injustice Repeal
(“FAIR”) Act, legislation that would prohibit
employers from requiring employees to sign
pre-dispute arbitration agreements as a condition of employment. Indeed, President Biden’s
campaign pledged to “enact legislation to ban
employers from requiring their employees to
agree to mandatory individual arbitration and
forcing employees to relinquish their right to
class action lawsuits or collective litigation.”
The FAIR Act initially was introduced in 2019
with little chance of passage, given a Republican majority in the Senate and then-President
Donald Trump’s vow to veto it. If the Republicans maintain their Senate majority, (as of the
time of this article, Republicans still do) a reintroduced bill is unlikely to once again gain
any traction.
Importantly, however, the Workplace Transparency Act (“WTA”), which became law in
Illinois on January 1, 2020, prohibits Illinois
employers from including mandatory arbitration provisions in employment agreements
for claims involving unlawful employment
practices, unless the employment agreement
provides that this provision has been mutually
agreed to, is in writing, reflects bargained-for
consideration, and includes other written acknowledgement of rights. So, if the FAIR Act is
re-introduced and passed in Congress, (which
is a big “if” should the Republicans still hold
onto their majority in the Senate), this likely
will affect the WTA’s provision permitting
such provisions in employment agreements,
subject to the requirements noted above. So,
Illinois manufacturers with mandatory arbitration provisions in employment agreements
will want to monitor legal developments on
this issue and potentially revisit their use of arbitration agreements on a position-by-position
basis.

Bias Training for Federal
Contractors and Subcontractors

Based on President Biden’s campaign
pledge to strengthen equal employment opportunities, it is anticipated that he likely will
repeal former-President Trump’s Executive
Order 13950, “Combating Race and Sex Stereotyping.” This Executive Order prohibits
federal contractors and subcontractors from
holding “workplace training that inculcates in
its employees any form of race or sex stereotyping or any form of race or sex scapegoating.” Among the training prohibited by the
Executive Order is the concept that “an individual, by virtue of his or her race or sex, is inherently racist, sexist, or oppressive, whether
consciously or unconsciously.” It remains to
be seen what new obligations regarding workplace training, if any, might be implemented
instead under President Biden. Note, however, Illinois’ annual mandatory sexual harassment prevention training, a requirement for all
Illinois employers, will not be affected should
President Biden repeal Executive Order 13950.

Worker Classification as
Independent Contractors

Under President Biden, the Department
of Labor (“DOL”) likely will withdraw former-President Trump’s DOL’s proposed independent contractor rule, which clarifies
who qualifies as an “independent contractor”

under the Fair Labor Standards Act (“FLSA”).
The proposed rule’s focus on the worker’s
control over his or her work would make it
easier for companies to establish an independent contractor relationship, than under the
test currently in place. Under President Biden,
the DOL likely will move away from the new
proposed rule towards a more restrictive view
of independent contractor relationships. Indeed, it is anticipated that the Biden DOL may
take steps to further expand the definition of
who qualifies as an “employee” under the
FLSA, making it more difficult for companies
to utilize independent contractors without fear
of misclassification. Note, as of the drafting of
this article, the DOL’s proposed rule has not
been finalized. If, however, prior to inauguration day on January 20 2021, Trump’s administration finalizes the DOL’s proposed independent contractor classification regulations,
those regulations likely will be reversed by
President Biden’s Administration.
In summary, and as indicated above, most
of these proposals would require Congressional approval. Thus, whether the Republicans
maintain control of the Senate likely will dictate whether these proposals (and other Biden
campaign pledges) actually become reality.
Regardless of whether these proposals become
law, manufacturers should expect a new, more
employee-friendly direction for labor and employment law under President Biden and his
administration.

Supercharge your
sales & marketing
Get up to 3 months of HubSpot for free
Visit www.simplemachinesmarketing.com/hubspot

25

