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WHETHER WAIVER HAS OCCURRED: 
“REASONABLENESS”

 Rhoads Industries Inc. v. Building Material Corp. 
of America, 254 F.R.D. 216 (E.D. Pa. 2008).

 At issue was whether the production of more 
than 800 privileged documents was truly 
inadvertent and thus not a waiver of privilege.

 Court applied a five-factor test originally 
articulated in Fidelity & Deposit Co. of Md. v. 
McCulloch, 168 F.R.D. 516 (E.D. Pa. 1996).
 Reasonableness of the precautions taken to prevent inadvertent 

disclosure in view of the extent of the production
 The number of inadvertent disclosures
 The extent of the disclosure
 Any delay and measures taken to rectify the disclosure
 Whether the overriding interests of justice would or would not 

be served by relieving the party of its errors
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Rhoads Industries Inc. v. Building 
Material Corp. of America

Were more than 800 privileged 
documents was truly inadvertent?

Court applied a five-factor test from 
Fidelity & Deposit Co. of Md. v. 
McCulloch
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