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Recently, in recognition of the alarming rate of 
individuals dying from opioid-related drug overdoses 
and the growing economic costs caused by this 
epidemic, the U.S. government declared a public health 
emergency to address the national opioid crisis. This 
crisis has forced upon many families difficulties they 
never imagined.  When addiction happens, it is critical 
that the family address their concerns in their estate 
plan. Through careful planning, a family can ensure that 
the addicted individual’s health and safety is a priority, 
their assets are protected and unnecessary hardship is 
not placed on other family members.

Basic Estate Planning for Addiction Concerns

Planning to address the impact of an addiction does 
not have to be complex and cumbersome. Simple 
techniques exist that protect the family’s goals for how 
their assets are used and prevent the assets from being 
used to further the addiction.

1. Put into Place an Estate Plan for the Addicted Child

One of the basic steps is to create an estate plan for 
the individual battling the addiction.  Assuming the 
individual has capacity and is willing to do so, a properly 
drafted plan can save the family from unnecessary 
complications in emotionally challenging times. 

The addicted individual should implement or update 
basic estate planning documents, such as wills, trusts 
and collateral documents. The family should also review 
with their loved one that his or her assets are titled 
consistently with the estate plan. This allows the child’s 
assets to be distributed as he or she intends in the event 
of a tragedy.

In addition to a will or trust, the key documents in 
a time of crisis are the durable powers of attorney 
for financial matters and for medical decisions. With 
a medical durable power of attorney, the addicted 
individual ensures that, in the event of incapacity, an 
agent (presumably, a family member or other trusted 
individual) is able to access medical records, speak 
with medical providers and participate in medical 
decisions. Specific reference should be made to 
the Health Insurance Portability and Accountability 
Act (“HIPAA”); the individual should note his or her 
intention to authorize and consent to the release of 
information to the Agent. 

A financial durable power of attorney should also be 
implemented to designate an agent to act on behalf 
of the addicted individual with regard to financial 
matters. Because an individual with addiction 
issues may become unable to make these necessary 
decisions or actions for himself or herself, the financial 
durable power of attorney can help to ensure that the 
addicted individual will be supported.
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2. Amend the Dispositive Provisions of the Current 
Documents for the Affected Family

Family members should also amend their current estate 
plans to take a loved one’s addiction into account. As 
an initial step, the family should consider removing an 
addicted individual from all fiduciary positions, such 
as personal representative, trustee and agent under a 
power of attorney. If the individual suffering from an 
addiction cannot be entrusted with financial, health, 
and planning decisions, then he or she should not serve 
as a fiduciary. 

If future or worsening addiction is a concern, a process 
to remove, or limit the authority of an addicted fiduciary 
should be set forth in the governing trust instrument. 
For example, the fiduciary’s power could be limited or 
eliminated if he or she tests positive for drug use. 

In addition, an estate plan leaving an outright bequest 
to an addicted child could contribute to perpetuating 
the addiction. Without the safeguards of an estate plan 
addressing the child’s addiction, a child suffering from 
an addiction may quickly spend their inheritance on 
their addiction, as well as allow the assets to be reached 
by the addicted individual’s creditors. Because of this, 
outright bequests should be eliminated from current 
estate planning documents.

Similarly, an estate plan directing mandatory 
distributions to the addicted individual could be 
perpetuating the individual’s addiction by providing 
direct access to money to spend on his or her 
addiction.  Therefore, mandatory distributions should 
be eliminated in favor of discretionary distributions. 

3. Avoid Deceptively Simple Techniques, such as 
Disinheritance

When a loved one suffers from addiction, family 
dynamics can become tense and contentious. Therefore, 
parents should proceed cautiously to avoid unnecessary 
hardship for both the addicted child and other family 
members. While a parent may fear that their wealth 
will be squandered on a child’s addiction, disinheritance 
may place their child at risk of poverty and should be 
a last resort. Other options avoid this harsh result and 
provide for their child’s basic needs without funding 
the child’s addiction. 

Another technique to avoid is a bequest to a child not 
suffering from addiction with the understanding that 
the funds will be used to care for the addicted child. 
This fails to protect both children and puts unnecessary 
strain on their relationship. For example, the sibling 
charged with caring for the addicted child could become 
frustrated and refuse to uphold the parents’ wishes. 

Further, the funds could pass with the sibling’s estate 
upon his or her death to individuals other than the 
addicted individual or be reached by the sibling’s 
creditors. If this were to occur, the funds would no 
longer be used as the parents intended, and the 
addicted child would be left without support or the 
financial means to seek recovery from his or her 
addiction. In effect, the addicted child could essentially 
be disinherited despite the parents’ intent.  

Advanced Planning Techniques for Addiction Concerns

Often, trusts with creative drafting can assuage a 
parent’s fears for their child suffering with an addiction. 
While more complex, these techniques are viable 
options for families.
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1. Create a Discretionary Trust to Benefit the Addicted 
Child

Many parents today are creating discretionary trusts 
for their children in an effort to shield assets from 
creditor claims.  Parents of children with substance 
abuse concerns, however, will find this type of trust 
particularly attractive. Under a discretionary trust, the 
beneficiary’s right or entitlement to the trust assets 
is fixed, but the trust establishes criteria to guide the 
trustee in deciding when and how to make distributions. 
A discretionary trust may provide additional peace 
of mind as it should protect trust assets from a 
beneficiary’s creditors. 

While a discretionary trust is an important estate 
planning tool, the customary standard may not be 
appropriate for an addicted beneficiary. It may be wise 
to expand the standard for which a trustee should deny 
distributions. For example, the trust could specifically 
direct that a trustee deny distributions if a beneficiary 
is using illegal drugs or is dependent on alcohol. The 
trustee may also be authorized to require drug testing. 
The trust should define the terms by which a trustee’s 
discretion is limited. For example, the trust could define 
“substance abuse.”  This is particularly relevant as 
societal norms evolve. 

A discretionary trust for an addicted individual can 
become complicated when the trustee is aware of 
the beneficiary’s current abuse of drugs, but the trust 
directs the trustee to provide for the beneficiary’s 
basic needs. To avoid funding an addiction, the trust 
could require direct payments to the providers of the 
beneficiary’s basic necessities, such as housing or 
medical care.  Parents may also wish to provide for their 
child’s recovery in the event the child becomes ready to 
seek help. In this situation, the trust should expressly 
authorize the ability to pay for addiction recovery. 

Administering a trust with an explicit discretionary 
distribution standard, particularly one for a beneficiary 
suffering from addiction, places a heavy burden on 
a trustee.  It is important to take care in selecting a 

trustee. It is common to name a family member to serve 
as trustee; however, monitoring the behavior of an 
addicted person and determining the appropriateness 
of distributions for their benefit can be overwhelming. 
A disinterested individual or a corporate trustee may 
be advisable in these situations. 

Parents should consider including an exculpatory 
provision, relieving the trustee from the duty to 
investigate potential drug use. Given the difficulties 
in administering these trusts and the risk of personal 
liability, a trustee may be hesitant to accept the 
trusteeship without this safeguard. The beneficiary 
battling addiction may feel the trust assets were 
inappropriately withheld from him; alternatively, 
contingent remainder beneficiaries may believe that 
trust assets were squandered because the trustee 
failed to recognize the addiction and therefore did not 
cease distributions. This safeguard in effect protects 
the trustee from such claims and more. 

2. Implement Disincentive Planning

In contrast to incentive planning, parents may wish 
to discourage certain negative behavior in their child, 
by using disincentive provisions. Unlike incentive 
standards, which reward positive behavior with a 
distribution, disincentive provisions direct a trustee to 
suspend distributions that a beneficiary may already 
be receiving.  Parents could use this technique to 
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discourage substance abuse or similar unproductive 
behavior patterns. For example, parents could include 
a provision requiring passing a drug test or completing 
a treatment program in order to receive distributions. 
The trust could also address the consequences of 
refusing the requested drug test – such as ceasing trust 
distributions. 

3. Include Customized Clauses in Your Estate Plan

While several common techniques exist to address 
addiction concerns in an estate plan, parents may 
wish to implement unique, customized trust provisions 
designed to specifically address their circumstances. 
For example, a provision may be included to benefit 
affected family members, such as the payment of family 
counseling from trust funds. Addiction is a difficult 
issue for families to face; family counseling can help 
the addicted individual and the family members caring 
for the addict to learn to communicate better. Similarly, 
family members may experience a financial hardship as 
they use their personal assets to help provide for the 
addicted individual’s basic necessities or recovery.  A 
family may wish to help ease these burdens with the 
trust assets held for the addicted individual.   

The trust provisions can also explicitly require the 
beneficiary to undergo drug testing. A parent who 
believes their child might plan ahead for these tests 
to avoid detection, or a parent of a child who has 
used drugs in the past but is currently not using, could 
require that the beneficiary consent to random drug 
testing. 

In addition, the trust could expressly define the 
consequences if the beneficiary fails to pass a drug 
test or to complete treatment, beyond the baseline of 
ceasing distributions.  For example, if a beneficiary fails 
a drug test, distributions may be suspended until the 

beneficiary can prove abstinence from drug use for a 
set period of time. A parent who wishes to encourage 
rehabilitation could require that after a failed drug 
test, distributions may not resume until the beneficiary 
has completed a certain treatment course and has 
remained sober for a specified period of time. 

Conclusion

In conclusion, when a loved one suffers from addiction, 
a family can be faced with difficult and emotional 
decisions. By utilizing certain creative estate planning 
techniques, family members can find solutions to ease 
the burdens imposed by addiction. These techniques 
can aid the loved one in their recovery, while protecting 
family harmony and wealth. 
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