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O n May 31, 2019, when the House 
passed Amended House Bill 1438, 
the Cannabis Regulation and Tax 

Act (the “Act”), Illinois became the 11th 
State to legalize marijuana for recreational 
use.  The legalization of recreational mari-
juana use in several states, including 
Illinois, has left many employment policies 
vague and confused. This article offers 
insights to questions every Illinois employ-
er should be asking in light of legalization.

I Know Recreational Marijuana 
is Legal in Illinois, But What 

About Federal Law?
In 1970 Congress passed the Controlled 

Substances Act (“CSA”) and classified mar-
ijuana as a Schedule 1 drug, meaning that 
other than for specified research purposes, 
it is a federal crime to “manufacture, distrib-
ute, dispense, or possess” marijuana in any 
form. The CSA still remains the law of the 
land today.  Thus, while recreational and/
or medicinal marijuana use in almost half 
the states in the nation may be legal from 
the perspective of state law, or at least not 
a state crime, it is still illegal under the fed-
eral law, albeit one which the government 
seems less and less inclined to enforce.

Can We Still Have a Drug & 
Alcohol Free Workplace?

Yes – and employers should.  The Act 
specifically instructs that Illinois employ-
ers may prohibit employees from using 
or being under the influence of marijuana 
while in the workplace, while performing 
the employee’s job, or while on-call.  In 
fact, the Act specifically recognizes an em-
ployers’ right to do so, saying “Nothing in 
this Act shall prohibit an employer from 
adopting reasonable zero tolerance or drug 
free workplace policies.” Employers who 
wish to implement a zero tolerance or drug 
free workplace should consider drafting/
amending their drug policy to include the 
following language:

No employee may use, possess, manufacture, 
distribute, sell, purchase, or be under the influ-
ence of illegal drugs during working hours, in 
the workplace, while conducting any business 
for and/or performing any job duties on behalf 

of the company, in any company vehicle, wheth-
er rented or leased, and while traveling in con-
nection with company business, or at any other 
time or place that may affect their employment 
with the company or the company’s business or 
operations. 

Under this policy, “illegal” drugs are those 
drugs or controlled substances the possession of 
which is unlawful under federal, state, or local 
law, and includes prescription drugs obtained 
without a lawful prescription or that are used 
in a manner inconsistent with prescription di-
rections. Although certain states permit use of 
marijuana/cannabis for medical or recreational 
purposes, marijuana/cannabis remains illegal 
under federal law, and is considered an illegal 
drug under this policy. 

The Act broadly defines “workplace” to 
mean the “employer’s premises, including 
any building, real property, and parking 
area under the control of the employer, 
or area used by an employee while in the 
performance of the employee’s job duties, 
and vehicles.”  This broad definition of 
“workplace,” ostensibly covering any area 
in which an employee is performing the 
employee’s job duties, arguably extends 
the employer’s “workplace” to offsite lo-
cations, including customer/client offices, 
and even an employee’s personal residence 
if the employee is telecommuting and per-
forming his job duties from his/her person-
al residence.    

Can We Still Drug Test and 
Maintain a Drug Test Policy?

Yes – and employers should.  The Act 
specifically permits Illinois employers to 
adopt and implement reasonable “employ-
ment policies concerning drug testing.”  In 
fact, the Act states that an employee or ap-
plicant has no basis to file a lawsuit against 
an employer if the employer requests that 
the employee or applicant submit to “rea-
sonable drug testing under the employer’s 
workplace drug policy, including an em-
ployee’s refusal to be tested or to cooper-
ate in testing procedures . . . based on the 
employer’s good faith belief that the em-
ployee used or possessed cannabis in the 
employer’s workplace or while performing 
the employee’s job duties or while on call, 

in violation of the employer’s employment 
policies.”  

The Act provides specific examples of 
employee conduct that may support an em-
ployer’s “good faith belief” that an employ-
ee is using marijuana in the workplace.  For 
example, a good faith belief may stem from 
sudden changes in an employee’s speech, 
physical dexterity, agility, coordination, de-
meanor, and/or other irrational or unusual 
behavior.  Further, under the Act, a good 
faith belief may be supported by an em-
ployee negligently or carelessly operating a 
piece of machinery, disregarding the safety 
of other employees, getting into an acci-
dent that results in damage to equipment 
or property, disrupting production or the 
manufacturing process, or injuring another 
person due to carelessness.  

Can We Still Discipline 
Employees for Violating Our 

Zero Tolerance and Drug 
Testing Policies?

Yes – and employers should.  The Act 
provides that employers have the right to 
discipline and/or terminate employees 
for violating their drug free workplace 
policies.  Such action comes with a cave-
at, however.  The Act states that if an em-
ployer disciplines an employee based on 
the employer’s good faith belief that the 
employee is under the influence of or im-
paired by marijuana, the employer must 
provide the employee with an opportuni-
ty to contest the basis for that determina-
tion.  Notably, the Act does not provide 
guidance on permissible means to con-
test, or the length of time an employer 
is required to provide an employee who 
wishes to contest.  Unlike alcohol, there is 
no permissible threshold for impairment 
yet, nor does the Act provide a thresh-
old for how much marijuana consump-
tion constitutes legal impairment.  Thus, 
such decisions ultimately will be left up 
to the discretion of the employer and the 
employer’s written drug policy.  Prior to 
making such decisions, employers are ad-
vised to consult with their employment 
attorney. 
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Can an Employer Discipline 
an Employee for Off Duty 

Marijuana Use?
 Depends.  The Act amends the Illinois 

Right to Privacy in the Workplace Act to 
provide that recreational and medicinal 
marijuana are legal products and employ-
ers cannot refuse to hire, discharge or oth-
erwise discriminate against an individual 
solely because the individual uses marijua-
na off premises during non-working hours 
and non-call hours.  Under the Act, an em-
ployee is “on-call” when the “employee is 
scheduled with at least 24 hours’ notice by 
his or her employer to be on standby or oth-
erwise responsible for performing tasks re-
lated to his or her employment either at the 
employer’s premises or other previously 
designated location by his or her employ-
er or supervisor to perform a work related 
task.”  

However, the Act permits employers to 
maintain a zero tolerance/ drug free work-
place policy, and possessing marijuana 
is still illegal under federal law.  The Act 
even expressly provides that federal law 
takes precedence over state law, stating 
that “Nothing in the Act shall be construed 
to interfere with any federal, state or local 
restrictions on employment, including but 
not limited to the United States Department 
of Transportation regulation 49 CFR 40.151 
(e), or impact an employer’s ability to com-
ply with federal or State law, or cause it to 
lose a federal or state contract or funding.”  

Thus, under the Act, use of marijuana 
outside of the workplace and during non-
call hours, which results in an employ-
er’s good faith belief that an employee is 
“impaired” or “under the influence” of 
marijuana while in the workplace, while 
performing the employee’s job, or while 
on-call, appears to provide employers with 
a legitimate basis to discipline and/or ter-
minate an employee for violation of the 
company’s zero tolerance/drug free work-
place policy, and not simply because the 
individual uses marijuana outside of the 
workplace and during off duty hours.  
How, if at All, Does the Act Affect 

Medical Marijuana Users?
It doesn’t.  The Act specifically states that 

it does not in any way “enhance or dimin-
ish protections afforded by any other law, 
including but not limited to the Compas-
sionate Use of Medical Cannabis Pilot Pro-
gram Act.”  Thus, an employer still cannot 

discipline and/or terminate an employee 
solely on the basis that the employee is a 
medical marijuana card holder.  It also is 
important to remember that the American 
with Disabilities Act does not protect illegal 
drug use and, therefore, because marijuana 
is an illegal drug under federal law, with 
no exceptions for medicinal use, its use is 
not protected under the ADA, and an em-
ployer is not required to provide reasonable 
accommodations for the use of prescribed 
marijuana.  However, an employer may be 
required to accommodate the underlying 
condition, separate and apart from the em-
ployee’s use of medicinal marijuana for that 
condition. 

In summary, these are new and unchart-

ed workplace issues for employers.  But, 
employers seeking to maintain a zero toler-
ance and drug free workplace may still do 
so.  This intent must be set forth in a clear 
and concise drug policy.  Employers should 
also communicate with employees and job 
applicants their zero tolerance policy relat-
ing to drug screening practices and conse-
quences of use on the job or off duty.  And, 
employers should train managers on how 
to deal with potential use on the job or “for 
cause testing” on the job, along with the 
ability to identify signs of using at work.  
Finally, it is always advisable and highly 
recommended that employers consult with 
their employment counsel regarding any is-
sue relating to marijuana in the workplace.  
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