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A Q&A guide to the law of wills in Missouri. 
This Q&A addresses state laws and customs 
that impact wills, including the key statutes 
and rules related to wills, the rules of intestacy, 
the requirements for creating a valid will, 
common will provisions, information concerning 
fiduciaries, and information regarding making 
changes to wills after execution, special 
circumstances regarding gifts made under a will 
or gift recipients, and lost wills.

KEY STATUTES AND RULES

1. What are the key statutes and rules that govern wills in 
your state?

The rules and laws pertaining to wills and probate proceedings in 
Missouri are found in:

�� Chapter 472 of the Missouri Probate Code (the “Probate Code”), 
which sets out general provisions of the Probate Code (§§ 472.005 
to 472.335, RSMo).

�� Chapter 474 of the Probate Code, which sets out:
�z the laws of intestacy, stating the parties that inherit a decedent’s 

property in the absence of a will; and
�z the laws applicable to wills.

(§§ 474.010 to 474.530, RSMo.)

�� Chapter 473 of the Probate Code, which sets out the laws and 
procedures of probate and administration, which are often relevant 
to wills (§§ 473.010 to 473.845, RSMo).

�� Other chapters of the Probate Code setting out other matters 
related to wills (§§ 469.010 to 471.080 and 475.010 to 475.370, 
RSMo).

�� The Missouri Uniform Trust Code, which sets out the laws 
applicable to trusts, including testamentary trusts (§§ 456.1-101 
to 456.11-1106, RSMo).

WHO CAN CREATE A WILL

2. Is there a minimum age requirement to create a will?

To make a valid will in Missouri, a person must be either:

�� At least eighteen years of age.

�� A minor emancipated by:
�z adjudication;
�z marriage; or
�z entry into active military duty.

(§ 474.310, RSMo.)

3. What is the standard of mental capacity required to create 
a will?

A person must be of sound mind to create a valid Missouri will 
(§ 474.310, RSMo). Soundness of mind requires the testator to 
understand, at the time the will is created:

�� The ordinary affairs of life.

�� The value and extent of the testator’s property.

�� The number and names of the persons that are the natural objects 
of the testator’s bounty and their:
�z deserts (a fair expectation of an inheritance), with reference to 

their conduct and treatment of the testator; and
�z capacity and necessities.

The testator should have active memory enough to retain all these 
facts in the testator’s mind, without the aid of others, long enough to 
have the testator’s will made. (Sturm v. Routh, 373 S.W.2d 922, 928 
(Mo. 1964).)

4. Can an agent under a power of attorney create a will on 
behalf of a testator?
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An agent acting under a power of attorney cannot make, publish, 
declare, amend, or revoke a will for the principal (§ 404.710(7)(1), 
RSMo).

PERMISSIBLE FORM OF WILL

5. What form must the will take? In particular, please specify 
whether:
�� Handwritten (holographic) wills are permitted.

�� Oral (nuncupative) wills are permitted.

�� Contractual wills are permitted.

�� Statutory wills are permitted.

�� Electronic wills are permitted.

�� Out-of-state wills are binding.

HANDWRITTEN (HOLOGRAPHIC) WILLS

Missouri does not recognize holographic wills (wills that are handwritten 
by the testator and are not signed and attested by witnesses). All wills 
must be attested to by two or more competent witnesses. A handwritten 
will that is witnessed properly by two witnesses is valid. (§ 474.320, 
RSMo and see Question 6: Witness Requirements.)

ORAL (NUNCUPATIVE) WILLS

A nuncupative (oral) will is valid in Missouri if all the following 
conditions are met:

�� The testator is in imminent peril of death.

�� The testator died because of the impending peril.

�� The testator declared the will to be the testator’s will before two 
disinterested witnesses.

�� The nuncupative will is reduced to writing by or under the direction 
of one of the witnesses within thirty days after the declaration.

�� The will is submitted for probate within six months after the 
testator’s death.

(§ 474.340(1), RSMo.)

A valid nuncupative will may dispose only of personal property up to 
an aggregate value not exceeding five hundred dollars (§ 474.340(2), 
RSMo). A nuncupative will also can neither revoke nor change an 
existing written will (§ 474.340(3), RSMo). A testator can revoke a 
nuncupative will by another nuncupative will (§ 474.350, RSMo).

Because of the requirements and restrictions of nuncupative wills, 
they are rarely used in Missouri.

JOINT WILLS

Missouri recognizes joint wills, which are wills for two people 
contained in a single document. A joint will can be probated as the 
will of the first to die. Unless it is later revoked by the survivor, it can 
also be probated as the will of the survivor on the survivor’s death. 
(Graham v. Graham, 249 S.W. 37, 40 (Mo. 1923).)

The execution of a joint will alone does not create a presumption of 
a contract not to revoke the will or wills (§ 474.155, RSMo and see 
Contractual Wills).

In practice, joint wills are uncommon and counsel should avoid using 
them.

CONTRACTUAL WILLS

A testator may agree to:

�� Make a will, not make a will, or not revoke a will.

�� Give a devise, not give a devise, or not revoke a devise.

(§ 474.155, RSMo.)

The agreement can only be established by one or more of:

�� A provision in the testator’s will stating the material provisions 
of the contract.

�� An express reference in the testator’s will to the contract and 
extrinsic evidence proving the terms of the contract.

�� A writing signed by the testator evidencing the contract.

(§ 474.155, RSMo.)

There is no presumption that a testator entered into a contract to 
make a will or not to revoke a will because the testator executed a 
joint or mutual will (a mutual will is a will signed at the same time 
another, most often the testator’s spouse, signed the other’s will) 
(§ 474.155, RSMo. and see Joint Wills).

STATUTORY WILLS

Missouri does not provide a statutory will.

ELECTRONIC WILLS

Missouri does not permit electronic wills.

OUT-OF-STATE WILLS

Except for nuncupative wills, a written will is valid in Missouri if 
executed in compliance with:

�� Missouri law.

�� The laws of the place where the will is executed at the time of 
execution.

�� The laws of the place where, at the time of execution or the time of 
the testator’s death, the testator:
�z is domiciled;
�z has a place of abode; or
�z is a national.

(§ 474.360, RSMo.)

WILL EXECUTION REQUIREMENTS

6. What are the execution requirements for a valid will? In 
particular, please specify:
�� Requirements for the testator’s signature.

�� Any requirements for witnesses to a will.

�� Any requirements for the will to be notarized.

�� An example of an attestation clause.

�� The requirements for a self-proving affidavit.

�� If electronic wills are permitted, any different execution 
requirements.
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TESTATOR’S SIGNATURE

A testator must either:

�� Sign the will.

�� Direct another to sign for the testator in the testator’s presence.

(§ 474.320, RSMo.)

There is no requirement that the signature be at the end of the 
document (Potter v. Richardson, 230 S.W.2d 672, 678 (Mo. 1950)).

WITNESS REQUIREMENTS

At least two competent witnesses must sign a will in the testator’s 
presence (§ 474.320, RSMo.). Any person competent to be a witness 
generally in Missouri may act as a witness to a will (§ 474.330(1), 
RSMo.). The following persons are generally incompetent witnesses 
under Missouri law generally:

�� A mentally incapacitated person.

�� A child under ten years of age if the child appears incapable of 
understanding the facts of the situation.

�� An attorney, if concerning communications with the client, unless 
the client consents.

(§ 491.060(1), (2), and (3), RSMo.)

Except as stated above, there is no express age requirement under 
Missouri law, but using an adult (an individual over age 18) as a 
witness is recommended. Although the attestation does not have 
to take place when the testator signs the will, the most prudent 
practice is to do so.

Using an interested witness (a witness potentially receiving a bequest 
or appointed as fiduciary under the will) does not invalidate a will. 
However, an interested witness forfeits the amount of the gift made 
in the will that exceeds the value of what the witness was to receive if 
the testator died intestate (§ 474.330(2), RSMo.).

A witness is not interested merely because the witness is:

�� A creditor of the testator’s estate.

�� Named as executor or personal representative.

(§ 474.330(3), RSMo.)

NOTARY REQUIREMENTS

A testator’s signature does not have to be notarized for a will to 
be valid. However, the testator’s acknowledgment before a Notary 
Public or another officer that may administer oaths is required for a 
will to be self-proving (see Self-Proving Affidavit).

SAMPLE ATTESTATION CLAUSE

An attestation clause states that the witnesses saw the testator 
sign or acknowledge the will, and allows the witnesses to attest 
to that statement. An attestation clause typically takes the 
following form:

The foregoing instrument consisting of [NUMBER] pages, 
including the following acknowledgment before a Notary 
Public, was at the date thereof signed, published, and declared 
by [TESTATOR NAME], the Testator, to be the Testator’s Last 

Will and Testament in the presence of us, who at the Testator’s 
request, and in the Testator’s presence and in the presence of 
each other have subscribed our names as witnesses thereto as 
of the [DATE] day of [MONTH] [YEAR]; and we certify that the 
above-named Testator was of sound and disposing mind and 
memory at the time of the execution thereof and over the age 
of eighteen (18) years.

The witnesses sign the will and provide their addresses, which assists 
in locating them to later prove the will, if necessary, in the space 
directly below the attestation clause.

SELF-PROVING AFFIDAVIT

A self-proving affidavit is not required to create a valid will. However, 
a court can admit to probate a self-proved will without having to 
submit additional proof that the will was executed in conformity with 
Missouri law (§§ 473.065(1) and 474.337, RSMo). The purpose of a 
self-proving affidavit is to avoid the need to call the witnesses to a 
will to testify to probate the will at the testator’s death.

A self-proving affidavit is usually attached to the will at the end 
and signed and notarized during the will execution ceremony, 
but it can be prepared and signed after the will’s execution 
(§ 474.337, RSMo).

In the affidavit, the notary public or other officer authorized to 
administer oaths, certifies that the testator and witnesses appeared 
before the testator and each declared:

�� The testator signed and executed the document as the testator’s 
will (or willingly directed another to sign for the testator).

The testator executed the will as the testator’s free and voluntary act 
for the purposes expressed in the will.

�� Each witness, in the testator’s presence and hearing, signed the 
will as witness and that to the best of the witness’s knowledge the 
testator was at that time:
�z eighteen or more years of age;
�z of sound mind; and
�z under no constraint or undue influence.

(§ 474.337, RSMo.)

Though a self-proving affidavit is not required to make a valid will, it 
can save valuable time during the probate process. If the self-proving 
affidavit is not submitted with the will, the petitioner must gather 
proof that the will was properly executed, which can be troublesome 
if witnesses cannot be located or if they have died. All estate 
planners should include a self-proving affidavit as part of every will 
execution, if practicable.

The Missouri Probate Code provides a form for a self-proving affidavit 
and it should be used (§ 474.337, RSMo). For more information on 
Missouri self-proving affidavits, see Standard Clause, Signature 
Pages for Will and Self-Proving Affidavit (MO) (W-017-0721).

ELECTRONIC WILL EXECUTION REQUIREMENTS

Electronic wills are not permitted in Missouri.
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LIMITATIONS ON GIFTS TO FIDUCIARIES  
AND ATTORNEY DRAFTSPERSON

7. Are there any limitations on beneficiaries a testator can name 
in a will? In particular, please specify if a will can provide for 
gifts to:
�� Executors.

�� Gifts to trustees named in the will.

�� Gifts to guardians.

�� The lawyer who drafted the will.

GIFTS TO PERSONAL REPRESENTATIVES

In Missouri, a will generally can provide for gifts to executors 
(typically referred to as personal representatives in Missouri).

GIFTS TO TRUSTEES NAMED IN THE WILL

In Missouri, a will generally can provide for gifts to trustees named in 
the will.

GIFTS TO GUARDIANS

In Missouri, a will generally can provide for gifts to guardians.

GIFTS TO LAWYER DRAFTSPERSON

There is no law preventing a testator from making a gift to the 
lawyer drafting the will. However, the Missouri Rules of Professional 
Conduct provide that a lawyer must not:

�� Solicit any substantial gift from a client, including a testamentary 
gift.

�� Prepare for a client an instrument giving the lawyer or a person 
related to the lawyer any substantial gift, unless the lawyer or 
other recipient of the gift is related to the client.

(MO R Bar Rule 4-1.8(c).)

For this reason, it is generally advisable for a lawyer draftsperson to 
recommend that a client seeks independent counsel when the client 
wants to leave a gift to the lawyer.

RIGHTS OF FAMILY MEMBERS TO INHERIT

8. Are a testator’s will bequests affected by community 
property laws, elective share laws, or other local laws that 
prohibit a testator from excluding a beneficiary from taking a 
share in the estate? In particular, please specify if a will can 
disinherit:
�� The testator’s spouse.

�� A child of the testator.

DISINHERITING A TESTATOR’S SPOUSE

In Missouri, spouses cannot disinherit each other unless there is 
a valid pre-nuptial or post-nuptial agreement (§§ 474.160 and 
474.220 RSMo).

When a decedent dies with a will, if the decedent’s surviving spouse 
receives less than a statutory elective share amount under the will, 
the surviving spouse, can elect against the will and receive: 

�� Any exempt property, which automatically belongs to the surviving 
spouse. Exempt property includes books, one motor vehicle, 
clothes, household electrical appliances, musical instruments, 
household and kitchen furniture, appliances, utensils, and 
implements. (§ 474.250, RSMo.)

�� A one-year support allowance, as allowed by the court 
(§ 474.260, RSMo).

�� Subject to payment of claims, an elective share in the amount 
of either:
�z one-half of the estate, if there are no lineal descendants of 

the testator; or
�z one-third of the estate, if there are lineal descendants of the 

testator.

(§ 474.160, RSMo.)

To determine the surviving spouse’s elective share, the estate 
consists of all money and property owned by the decedent at death, 
including assets that the decedent transferred to another or to a trust 
for another before death (but only if the transfer of those assets to 
the trust was in fraud of marital rights):

�� Reduced by funeral and administration expenses, exempt 
property, family allowance, and enforceable claims.

�� Increased by all money and property that the surviving spouse 
derives from the decedent without full consideration by any means 
other than testate or intestate succession, exempt property, or 
family allowance.

(§§ 474.150 and 474.163, RSMo.)

A transfer made to another or to a trust for another is in fraud of 
marital rights if it is made during marriage with the intent and purpose 
to defeat the surviving spouse’s marital rights (Wanstrath v. Kappel, 201 
S.W.2d 327, 329-30 (Mo. Ct. App. 1947)). For conveyances of property 
other than real property, the surviving spouse has the burden of 
proving the required testator intent. Conveyances of real property are 
presumed to be in fraud of marital rights unless both spouses consent 
to the transfer (§ 474.150.2, RSMo).

A surviving spouse forfeits the right to an elective share, however, if 
the spouse:

�� Lives with another in continuous adultery.

�� Abandons the other spouse without reasonable cause for one year 
before death.

(§ 474.140, RSMo.)

A spouse can waive the right to an elective share in a premarital or 
postmarital agreement. A valid waiver requires:

�� Full disclosure of the nature and extent of the right to elect.

�� That the promise given to the waiving party is fair consideration 
under all the circumstances.

(§ 474.220, RSMo.)

If the testator signed the will before marrying the surviving spouse, 
that spouse may be eligible to take either a pretermitted spouse’s 
share, which is equal to a spouse’s intestate share or an elective share 
(§§ 474.160, 474.235 RSMo). For additional information regarding 
the pretermitted spouse’s share, see Question 14: Effect of Marriage.
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DISINHERITING A CHILD OF THE TESTATOR

A child generally has no right under Missouri law to inherit from a 
parent, subject to a few exceptions. A child that is born before the 
testator signs the will and not included in that will may receive:

�� A one-year support allowance, if the decedent was obligated to 
support, and was supporting, the minor children (§ 474.260, RSMo).

�� If there is no surviving spouse:
�z exempt property (§ 474.250, RSMo). For a definition of exempt 

property, see Disinheriting a Testator’s Spouse; and
�z a homestead allowance (in an amount not greater than fifty 

percent of the estate’s value, exclusive of exempt property 
and the one-year support allowance, not to exceed $15,000) 
(§ 474.290, RSMo).

If a child is born or adopted after a will is signed and not provided for 
in the will, that child may be entitled to a pretermitted child’s share 
(§ 474.240, RSMo). For more information on after-born children, see 
Question 14: After-Born Children.

COMMON WILL PROVISIONS

9. Discuss specific provisions commonly found in a will and the 
rules that apply to these provisions in your state. In particular, 
please discuss the following provisions and their effect:
�� Incorporation by reference.

�� Disposition of remains or for funeral wishes.

�� No-contest clause.

�� Rule against perpetuities.

�� Sample rule against perpetuities clause.

INCORPORATION BY REFERENCE

Incorporation by reference is a general doctrine that sometimes 
allows a testator to refer to outside documents and incorporate their 
provisions into a will. In Missouri, a will may incorporate a document 
not executed with will formalities, if the document:

�� Was in existence at the time the will was executed.

�� Is identified in the will by clear and satisfactory proof.

(Neill v. Harris, 44 S.W.2d 625, 626 (1931).)

A testator also may make a devise or bequest by will to a trust that is 
identified in the will and is in a written instrument. The trust may be 
revocable. The transfer is valid even if the trust is amended after the 
execution of the will. (§ 456.021, RSMo.)

In certain circumstances, a testator also may dispose of tangible 
personal property by a separate writing referenced in the will.

MEMORANDA DISPOSING OF TANGIBLE PERSONAL PROPERTY

A testator may reference in the will a separate writing that directs 
the disposition of tangible personal property. To be effective under 
Missouri law, the list must be:

�� Referenced in the will.

�� Signed by the testator or in his handwriting.

�� Dated.

(§ 474.333, RSMo.)

The list may be prepared before or after execution of the will and 
may be altered at any time.

DISPOSITION OF REMAINS OR FUNERAL WISHES

Including specific burial, cremation, or other directions for the 
disposition of the testator’s remains in the will is permitted, but not 
binding. Missouri statutory law provides a right of sepulcher (a right 
to choose and control the burial, cremation, or other final disposition 
of a deceased human body) to certain persons that survive the 
decedent in the following order of priority:

�� An attorney-in-fact designated in a durable power of attorney 
where the deceased specifically granted the right of sepulcher to 
the attorney-in-fact.

�� For an active duty military decedent, the person designated by the 
decedent in the written instrument known as the US Department 
of Defense Form 93.

�� The surviving spouse.

�� Any surviving child.

�� Any surviving parent.

�� If the deceased is a minor:
�z a surviving parent with custody of the minor; or
�z if the deceased’s parents have joint custody, the parent 

whose residence is the minor child’s residence for mailing and 
education.

�� Any surviving sibling.

�� The next nearest surviving relative.

�� Any person assuming financial responsibility for the disposition of 
the deceased’s remains if no next-of-kin assumes responsibility.

�� The county coroner or medical examiner.

(§ 194.119, RSMo.)

NO-CONTEST CLAUSE

A no-contest clause, also called an in-terrorem clause, is an optional 
provision in the will. The main purpose of including this provision is 
to discourage beneficiaries from challenging the will. A no-contest 
clause is valid in Missouri regardless of whether the beneficiary had 
probable cause to contest the will or contests the will in good faith 
(Commerce Tr. Co. v. Weed, 318 S.W.2d 289, 301 (Mo. 1958)).

A beneficiary may file a petition with a court for a determination 
whether a motion, petition, action, or other claim for relief by the 
interested person triggers application of a no-contest clause or an 
enforceable forfeiture (§§ 456.4-420 and 474.395, RSMo).

RULE AGAINST PERPETUITIES

In Missouri, the rule against perpetuities does not apply to a trust created 
under a will executed or amended on or after August 28, 2001. The 
rule against perpetuities also does not apply to a trust created by a will 
executed or amended before August 28, 2001 if all the following apply:

�� The laws of Missouri become applicable to the trust after that date.

�� The laws of any other state applied to the trust before that date.

�� The rule against perpetuities did not apply to the trust under the 
laws of the other state.

(§ 456.025, RSMo.)
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Given the repeal of the rule against perpetuities for wills executed or 
amended after August 28, 2001, a newly created Missouri will does 
not need to contain a rule against perpetuities provision. However, 
out of an abundance of caution, counsel may wish to include a 
perpetuities savings clause in Missouri wills to ensure that another 
state’s rule does not invalidate a gift under the will.

SAMPLE RULE AGAINST PERPETUITIES PROVISION

Maximum Term of Trusts. Notwithstanding any other provision 
of this Will, unless earlier terminated by the terms of the Will, 
the termination date of each trust created hereunder shall be 
the later of the date before the term of the trust must cease 
under applicable state law or twenty-one (21) years after the 
death of all my descendants living at the time of my death. 
The principal and undistributed income of any trust which 
terminates as a result of the provisions of this Paragraph shall 
be distributed, free from trust, to the beneficiary for whom the 
trust was created (and in the case of a minor beneficiary, to a 
custodian for such beneficiary under the Uniform Transfers to 
Minors Law or similar statute of any state).

EXECUTORS

10. What are the rules regarding executor appointments in your 
state? In particular, please discuss:
�� The terminology that is used to identify the person who is in 
charge of the estate (referred to here as the executor).

�� Criteria for qualifying as an executor, including limitations on 
who a testator can name as executor.

�� Rules regarding compensation of executors.

�� Whether the drafting attorney can serve as executor.

�� Priority rules for appointment of executor if the named executor 
fails to qualify.

�� Who has authority to act when there are multiple executors.

TERMINOLOGY USED TO IDENTIFY PERSON IN CHARGE OF ESTATE

In Missouri, the person in charge of the estate is called the personal 
representative.

QUALIFICATION AS PERSONAL REPRESENTATIVE

The following persons cannot serve as personal representative in 
Missouri:

�� A full-time judge of any court of this state or clerk, deputy clerk 
or division clerk of any court, unless the decedent was a spouse 
or close relative (parent, child, grandparent/child, sibling, great 
grandparent/grandchild, aunt or uncle, niece, or nephew).

�� A person under the age of eighteen years or of unsound mind.

�� A person under legal disability because of conviction of a crime.

�� A habitual drunkard.

�� A corporation, partnership, or association organized under the 
law of a state or country other than the state of Missouri or any US 
national banking association having its principal place of business 
outside the state of Missouri, unless it complies with certain local 
registration and fiduciary requirements.

(§§ 362.600 and 473.117, RSMo.)

A personal representative of a deceased personal representative’s estate 
does not become the personal representative of the initial decedent’s 
estate merely because the representative is personal representative of 
that decedent’s personal representative’s estate (§ 473.117, RSMo).

COMPENSATION OF PERSONAL REPRESENTATIVES

A Missouri personal representative is generally entitled to a minimum 
amount of compensation determined by a statutory fee schedule. 
A testator can set a personal representative’s compensation in the 
will. However, the personal representative, before qualifying, has 
the option to renounce that sum and take the statutory commission 
instead. The will cannot prevent a personal representative from 
receiving commissions. If the representative takes the statutory 
commission (either because there is no provision in the will for 
compensation or because the representative elected to take the 
statutory commission), the court may allow commissions above the 
statutory fee schedule if the statutory commission is not reasonable 
and adequate. (§ 473.153, RSMo.)

Two or more joint personal representatives are allowed reasonable 
compensation in the aggregate, not to exceed certain statutory 
caps. These statutory caps do not apply if extraordinary services 
are performed or the representatives maintain and administer real 
property not sold under the court’s order (§ 473.153(2), RSMo).

Corporate personal representative commissions are generally 
higher than individual executors’ commissions and are typically 
set by a commission schedule provided by the corporate personal 
representative and referenced in the will. Corporate personal 
representative fee schedules are sometimes negotiable, depending 
on the circumstances.

If the will provides that the corporate personal representative is 
paid according to its fee schedule or a previously negotiated fee 
schedule, the corporate personal representative is entitled to 
those fees. If the will is silent on compensation for the corporate 
personal representative, compensation is determined by the same 
statutory commission schedule that is used for individual personal 
representatives (§ 473.153, RSMo). In any case, a testator should 
contact and discuss personal representation and related fees with 
any corporate personal representative before writing that corporate 
representative into the will.

A personal representative may waive any commission the personal 
representative is granted under the will.

DRAFTING ATTORNEY AS PERSONAL REPRESENTATIVE

There is no prohibition on a drafting attorney serving as personal 
representative in Missouri, but if an attorney representing an estate 
also serves as personal representative, the attorney is entitled to only 
one fee for the provision of services as personal representative, based 
on statute, that is reasonable and adequate (no extraordinary fees 
and no allowances for legal services) unless the services are:

�� Authorized by the will.

�� Authorized by court order.

�� Consented to by all heirs and devisees with rights that may be 
adversely affected by the allowance.

(§ 473.153(3), RSMo.)
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FAILURE OF NAMED PERSONAL REPRESENTATIVE TO QUALIFY

When a will does not name a personal representative or none of 
the persons named are able to serve, the court grants letters to 
a qualified person (§ 473.110(1), RSMo and see Qualification as 
Personal Representative).

In an intestate estate, the following persons have priority to serve as 
personal representative, in the following order:

�� The decedent’s spouse.

�� One or more beneficiaries (not including creditors) that the court 
believes intends to manage and preserve the estate.

�� If the court believes neither the spouse nor any beneficiary is 
competent or suitable, another person appointed by the court.

�� A person nominated by the decedent’s spouse or a beneficiary.

(§ 473.110(2), RSMo and see State ex rel. Dryden v. Thym, 282 S.W.2d 
178, 183-84 (Mo. Ap. 1955).)

MULTIPLE PERSONAL REPRESENTATIVES

There is no statute in Missouri stating whether co-personal 
representatives must make decisions and take actions jointly or by 
majority or can decide or act independently. The testator should 
clearly state the testator’s intention in the will. If the testator does not 
include express language providing how co-personal representatives 
may act, the testator should assume that:

�� Co-personal representatives intend to act unanimously, out of an 
abundance of caution.

�� A court is likely to err on the side of caution if any related challenge 
occurs and require unanimous action.

TRUSTEES

11. What are the rules regarding appointment of trustees for 
testamentary trusts in your state? In particular, please discuss:
�� Criteria for qualifying as a trustee.

�� Rules regarding compensation of trustee.

�� Priority rules for appointment of trustee if the named trustees 
fail to qualify.

�� Who has authority to act when there are multiple trustees.

QUALIFICATION AS TRUSTEE

The following institutions may act as trustee in Missouri:

�� A Missouri trust company.

�� A Missouri bank with authority to act as a trust company.

�� A US banking association with its principal place of business in 
Missouri.

�� A corporation, partnership, or association organized under the 
law of a state or country other than Missouri, or any US national 
banking association having its principal place of business outside 
Missouri, if it complies with certain local registration and fiduciary 
requirements.

(§§ 362.105(3), 362.115, and 362.600, RSMo.)

Other than as stated above, Missouri does not provide any specific 
qualifications for serving as a trustee. However, a co-trustee or 

qualified beneficiary may petition the court to remove a trustee or the 
court may remove a trustee on its own initiative if:

�� The trustee has committed a serious breach of trust.

�� Lack of co-trustee cooperation substantially impairs trust 
administration.

�� The trustee is unfit, unwilling, or has not administer the trust 
effectively and the court determines removal is in the beneficiaries’ 
best interest.

�� The trustee substantially and materially reduced trust services 
and failed to reinstate them within 90 days after proper notice or 
all qualified beneficiaries request removal and the party seeking 
removal establishes that:
�z removal is in the beneficiaries’ best interest;
�z removal is not inconsistent with a material purpose of the 

trust; and
�z a suitable replacement is available.

(§ 456.7-706, RSMo.)

The qualified beneficiaries of a trust at any given time are the current 
or permissible recipients of trust income or principal, either:

�� At that time.

�� If the interests of the current permissible recipients terminated 
without causing the trust to terminate at that time.

�� If the trust terminated under its terms at that time.

(§ 456.1-103(20), RSMo.)

COMPENSATION OF TRUSTEE

Absent a provision in the will specifying trustee compensation, a 
trustee is entitled to compensation that is reasonable under the 
circumstances (§ 456.7-708(1), RSMo).

Even if the will specifies the trustee’s compensation, the court may 
adjust compensation if:

�� The trustee’s duties are substantially different from those 
contemplated when the will was drafted.

�� The specified compensation is unreasonably high or low.

(§ 456.7-708(2), RSMo.)

Missouri law provides that a trustee cannot be allowed to profit from 
the trust estate but is entitled to reasonable compensation for the 
work performed administering the trust (Marshall v. St. Louis Union Tr. 
Co., 236 S.W. 692, 693 (Mo. App. 1922)).

FAILURE OF NAMED TRUSTEE

The will terms typically dictate both the method for appointing a 
successor trustee and the identity of successor trustees. If the will 
does not provide a mechanism for appointing successors and no 
named trustee or successor can serve, a vacancy in the trusteeship is 
filled, in order, by:

�� A majority of the qualified beneficiaries.

�� The court.

(§ 456.7-704, RSMo.) For a definition of qualified beneficiaries, see 
Qualification as Trustee.
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MULTIPLE TRUSTEES

Unless otherwise stated in the will, multiple trustees act by majority 
decision (§ 456.7-703, RSMo).

GUARDIANS

12. What are the rules regarding appointment of guardians for 
minor children by will in your state? In particular, please discuss:
�� Criteria for qualifying as a guardian.

�� Whether a guardianship nomination in the will is binding or 
persuasive.

�� At what age the guardianship terminates.

In Missouri, the court appoints:

�� A conservator to manage a minor’s estate.

�� A guardian to have the care and custody of a minor’s person.

(§§ 475.010, RSMo.)

QUALIFICATION AS GUARDIAN OR CONSERVATOR

A court may appoint the following as conservator:

�� An adult person.

�� A corporation:
�z authorized to do business in Missouri; and
�z authorized by its charter to act as conservator.

�� A national banking association.

A court may appoint the following as guardian:

�� An adult person.

�� A minor that is a parent may be appointed guardian of their minor 
child.

�� A social service agency meeting specific requirements.

(§ 475.055, RSMo.)

GUARDIANSHIP OR CONSERVATORSHIP BINDING OR PERSUASIVE

In Missouri, naming a guardian or conservator in a will is binding 
unless:

�� The remaining parent is still living.

�� The minor is over 14 years of age and nominates a different person.

�� The nominee is adjudged unfit or incompetent for the duties of 
guardian or conservator.

�� The nominee refuses to give security.

(§ 475.045, RSMo.)

TERMINATION OF GUARDIANSHIP OR CONSERVATORSHIP

In Missouri, a guardianship or conservatorship terminates when:

�� The court:
�z revokes the letters of guardianship or conservatorship; or
�z accepts the resignation of the guardian or conservator.

�� The minor:
�z reaches 18 years of age; or
�z dies.

After the minor’s death, with approval from the court, a 
conservator may contract for the minor’s funeral and burial. 
(§ 475.083, RSMo.)

CHANGES TO WILL AFTER EXECUTION

13. What are the rules regarding changes to a will after it is 
executed? In particular, please specify:
�� How a will can be modified after it is executed.

�� How a will can be revoked after it is executed.

�� Whether a previously revoked will can be reinstated, and if 
so, how.

MODIFICATION OF A WILL

In Missouri, wills are fully revocable until the testator dies. There are 
generally only two options for modifying an existing will during the 
testator’s life, by codicil or new will.

A codicil amends an existing will and the will and codicil are 
construed together (First Nat. Bank of Kansas City v. Univ. of Kansas 
City, 245 S.W.2d 124, 128 (Mo. 1952)). A testator may add, alter, 
substitute, or delete any part of a will by executing a codicil. A 
testator must execute a codicil in the same manner as a will to be 
valid (see Hall v. St. Louis Union Tr. Co., 602 S.W.2d 455, 457 (Mo. 
App. E.D. 1980) and Question 6).

Missouri recognizes the doctrine of dependent relative revocation 
when changes are made by will that appear to amend or (if the 
changes are substantial enough) revoke the old will. The doctrine 
provides, generally, that if a testator attempts to make changes to 
a previously valid will and the attempt fails because the formalities 
for modifying a will were not complied with, the original will, without 
the additions or changes, remains valid. (Watson v. Landvatter, 517 
S.W.2d 117, 120-21 (Mo. 1974).)

REVOCATION OF A WILL

The testator may revoke a written will by either:

�� Executing a later written will declaring the revocation.

�� Executing a later will to the extent that it is inconsistent with the 
prior will.

�� Burning, cancelling, tearing, or obliterating the same by the 
testator or in the testator’s presence and by the testator’s consent 
and direction. The court may construe attempts to physically 
modify a written will as a revocation if those modifications are 
substantial enough and tend to show a testator’s desire to revoke 
the will (see Watson, 517 S.W.2d at 120-21).

(§ 474.400, RSMo.)

If a testator attempts to make handwritten changes to a previously 
valid will and the changes provide for a materially different 
dispositive scheme than the original will, the court may consider the 
changes an obliteration of the will and therefore a revocation (see 
Watson, 517 S.W.2d 117 and Modification of a Will.).

If a testator is divorced after making a will, all provisions in the will in 
favor of the testator’s spouse, including fiduciary appointments, are 
also revoked. (§ 474.420, RSMo).
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REINSTATEMENT OF A WILL

If the testator revokes a will that itself revoked a former will:

�� By a later will, it does not revive the former will, unless it appears 
from the terms of the later will that the testator intended the 
former will to take effect.

�� By a revocatory act, it does not revive the former will unless it is 
evident from the circumstances of the revocation of the later will or 
from testator’s contemporary or later declarations that the testator 
intended the former will to take effect as executed.

(§ 474.410, RSMo and see Modification of Will.)

SPECIAL CIRCUMSTANCES REGARDING GIFTS 
OR RECIPIENTS

14. Please describe what happens if:
�� A beneficiary does not survive the testator.

�� A gift is not owned by the testator at the testator’s death.

�� There are not enough assets passing through the will to satisfy 
all the gifts.

�� The gifted property is encumbered.

�� The testator and a beneficiary or fiduciary to which the testator 
was married when the will was executed are no longer married 
when the testator dies.

�� The testator gets married after the will is executed.

�� A child is born after the will is executed.

�� A beneficiary causes the testator’s death.

�� The testator and a beneficiary die at the same time.

BENEFICIARY DOES NOT SURVIVE

If the will provides for what happens if a beneficiary predeceases the 
testator, the provision in the will controls. If the will does not provide 
for what happens if a beneficiary predeceases the testator:

�� If the beneficiary is a child, grandchild, or other relative of the 
testator, the deceased beneficiary’s lineal descendants surviving 
the testator by 120 hours, if any, take the property that the 
deceased beneficiary was to otherwise receive under Missouri’s 
anti-lapse statute (§ 474.460, RSMo.).

�� If the beneficiary is not a child, grandchild, or other relative of the 
testator, the gift lapses and passes either:
�z with the residue of the estate if the gift is a pre-residuary gift; or
�z to the remaining residuary beneficiaries in proportion to their 

original shares of the residue, if the gift is a residuary gift and 
there are other residuary beneficiaries.

(§ 474.465, RSMo.)

Missouri courts have indicated that a testator’s nephew is 
included as an “other relative” for purposes of the anti-lapse rule 
(Lindsey v. Burkemper, 107 S.W.3d 354, 358-59 (Mo. App. 2003)).

GIFT NOT OWNED BY TESTATOR AT DEATH

If a testator makes a disposition of a specific item of property in the 
testator’s will but disposes of that item before death, the bequest 
is generally extinguished, that is, it adeems. However, there are 
exceptions to that general rule. For example:

�� An exchange of stock, bonds, promissory notes or other securities 
for other stock, bonds, promissory notes or other securities issued 
by the same corporation or obligor or its successor does not adeem 
a specific legacy of those securities and the devisee takes the 
property received in exchange to the extent that property is part of 
the testator’s estate.

�� A stock split or like devise, such as a stock dividend, entitles 
a devisee of a specific number of shares to so many shares as 
needed to represent the same proportionate interest in the 
corporation as the specific number of shares represented when 
the will was executed.

(§ 474.463, RSMo.) Property which a testator gave in the testator’s 
lifetime to a person is treated as a satisfaction of a devise to that 
person only if either:

�� The will provides for reduction of the lifetime gift.

�� The testator declares in a contemporaneous writing that the gift is 
to be deducted from the devise.

�� The devisee acknowledges in writing that the gift is in satisfaction 
of the bequest.

(§ 474.425, RSMo.)

NOT ENOUGH ASSETS

If a Missouri estate does not have sufficient assets to pay its 
obligations and all dispositions under the will, bequests abate (that 
is, are reduced or eliminated) in the following order:

�� Property not disposed of by the will.

�� Residuary devises.

�� General legacies.

�� Specific devises.

(§ 473.620(1), RSMo.)

Subject to the provisions of the will and certain powers of a court, 
devises of the same class abate proportionately (§§ 473.620(2) and 
473.623, RSMo).

The will can override the default rules of abatement (§ 473.620(1), 
RSMo).

GIFTED PROPERTY ENCUMBERED

Unless the will provides otherwise:

�� A beneficiary receiving a gift of property subject to an 
encumbrance that existed before the execution of the will takes the 
devise subject to the encumbrance.

�� A beneficiary receiving a gift of property subject to an 
encumbrance that was created after the will was executed, 
takes the devise free of the encumbrance unless it appears 
from the terms of the loan agreement or from circumstances 
surrounding the loan transaction, which the testator intended 
the encumbrance to be satisfied from the devised property. If the 
encumbrance is not satisfied from the devised property, it is paid 
from the testator’s general estate, reducing the amount passing 
with the residue.

(§ 474.450, RSMo.)
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EFFECT OF DIVORCE

If a testator divorces after the testator has made a will, all provisions 
in the will in favor of the testator’s former spouse are revoked and 
the will is interpreted as if the divorced spouse died at the time of the 
divorce (§ 474.420, RSMo.).

EFFECT OF MARRIAGE

In Missouri, if a testator does not provide for a surviving spouse 
that married the testator after the execution of the will, the 
omitted spouse receives the same share of the estate the spouse 
was to have received if the decedent left no will (an intestate 
share), unless either:

�� It appears from the will that the omission was intentional.

�� The testator provided for the spouse by transfer outside the will 
and the intent that that transfer be instead of a testamentary 
provision is shown by:
�z the testator’s statements;
�z the amount of the transfer; or
�z other evidence.

(§ 474.235, RSMo.)

AFTER-BORN CHILD

In Missouri, if a testator does not provide in the testator’s will for 
a child born or adopted after the will is signed, the omitted child 
receives a share of the estate equal to the child’s intestate share 
unless:

�� It appears from the will the omission was intentional.

�� When the testator executed the will, the testator had one or more 
children and devised substantially all the testator’s estate to the 
other parent of the omitted child.

�� The testator provided for the child by transfer outside of the will 
and the intent that the transfer be instead of a testamentary 
provision is shown by the testator’s statements, the amount of the 
transfer, or other evidence.

(§ 474.240, RSMo.)

If at the will execution the testator fails to provide in the testator’s 
will for a living child solely because the testator believes the child to 
be dead, the child receives a share in the estate equal to that which 
the child was to have received if the testator had died intestate 
(§ 474.240(2), RSMo.).

Children born out of wedlock are not considered children of their 
father for purposes of the after-born children rules unless the father 
acknowledges the child during the father’s lifetime (§ 474.240(3), 
RSMo.).

BENEFICIARY CAUSES TESTATOR’S DEATH

A person that murders another (a slayer) cannot inherit from the 
victim (see Baker v. Martin, 709 S.W.2d 533, 535 (Mo. Ct. App. 
1997)). However, the relatives of a slayer may still inherit when they 
are contingent beneficiaries (see Lee v. Aylward, 790 S.W.2d 462 
(Mo. 1990)).

SIMULTANEOUS DEATH

Unless the will provides otherwise, a beneficiary not surviving the 
testator by 120 hours is treated as if the beneficiary predeceased the 
testator (§ 474.455, RSMo).

LOST WILLS

15. Please describe what happens if the original will is lost.

In Missouri, if an original will was in the testator’s possession and 
it cannot be found after the testator’s death, there is a rebuttable 
presumption that the testator revoked the will (Peters v. Dodd, 
328 S.W.2d 603, 607-08 (Mo. 1959)). This presumption does not 
arise if the original will was lost when it was not in the testator’s 
possession.

If an original will is lost or inadvertently destroyed, it may be 
admitted to probate if the proponent can prove that it was a validly 
executed will that was not revoked and can prove its contents with 
substantial evidence (see Charles v. Charles, 281 S.W. 417, 419-20 
(Mo. 1926)).

RULES OF INTESTACY

16. Please describe how property passes if there is no will or if 
the terms of the will distribute assets according to the laws of 
intestacy in your state (who are the testator’s heirs).

If there is no will or if the terms of the will distribute assets 
according to the laws of intestacy, the estate assets are 
distributed according to the statutes governing intestate 
succession (§ 474.010, RSMo.).

Under the Missouri intestacy statutes, if a decedent dies leaving:

�� A surviving spouse and no issue, all the intestate property goes to 
the surviving spouse.

�� A surviving spouse and issue, all of which are also issue of the 
surviving spouse, $20,000 and one-half of the balance of the 
intestate property goes to the surviving spouse and the balance 
goes to the children of the decedent, per capita, or if any child 
is deceased, to the deceased child’s descendants, per stirpes, 
meaning that if a child is deceased, the deceased’s children share 
equally in the share that the deceased child was to have received if 
living, and so on.

�� A surviving spouse and issue, one or more of which are 
not issue of the surviving spouse, one-half of the intestate 
property goes to the surviving spouse and the balance goes to 
the decedent’s children, per capita, if all children are living or 
if any child is deceased while at least one other is living, to the 
decedent’s children, per stirpes.

�� Surviving issue and no spouse, all the intestate property goes to the 
children of the decedent, per capita, or if any child is deceased leaving 
descendants, to the deceased child’s descendants, per stirpes.
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�� If the decedent is not survived by a spouse or any issue, the next in 
line under the intestacy statutes are, in order of priority:
�z Equally to the decedent’s parents and siblings, per capita, or 

if any sibling is deceased leaving descendants, to decedent’s 
siblings, per stirpes; or

�z If no parents, siblings, or descendants of siblings, equally to the 
decedent’s grandparents, uncles, and aunts, per capita, but if 

any is deceased, to the deceased’s descendants, per stirpes or if 
none, equally to the nearest lineal ancestors and their children 
or descendants, subject to certain rules regarding collateral 
relatives.

(§§ 474.010 and 474.020, RSMo.)


