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Missouri litigators are familiar with their client’s obligation to
produce documents that are in their “possession, custody, or
control” when their client is responding to a discovery
request in litigation.1 But determining exactly what
information is actually in your client’s control has never been
more difficult due to the proliferation of electronic
documents that are located on third party servers or on
devices located in multiple jurisdictions. One particular issue
that lawyers may struggle with is how to determine what
documents their client must preserve and produce when it
comes to the easily accessible information available through
social media. The determination of who has “control” of this
data should be considered along with the goals of preventing
undue burden and maintaining proportionality in discovery.

What Is the Standard in Missouri to Determine
Possession, Custody, and Control of
Information Held by a Third Party?
In 2003, the Missouri Supreme Court heard a case regarding
whether it was appropriate to exclude evidence at trial that
was not produced by the plaintiff in response to discovery
because it was held by a third party.2 The case concerned
contamination of feed that a farmer fed his dairy cows. The
plaintiff claimed three calves were aborted after eating the
feed. In the course of discovery, the veterinarian (the
plaintiff’s regular veterinarian and retained expert) did not
produce records establishing the date of the abortions. At
trial, the jury submitted a question asking whether there was

any other way to determine the date. The veterinarian
responded that he could look at records showing blood
samples taken on the date of the abortions. But the plaintiff
had not produced the blood samples in discovery. The trial
judge withheld the evidence, stating that he could not
reopen testimony at trial to let in documents that had not
been produced in discovery.3

The Supreme Court upheld the ruling. In discussing whether
a party has possession, custody or control of documents for
purposes of MO. R. CIV. PRO 58.01(a), the Missouri Supreme
Court, stated:

The rule is not limited to documents only in the
possession of a party .…. The basic test of the rule is
‘control’ rather than custody or possession. ‘Control’
does not require that the party have legal ownership
or actual physical possession of the documents at
issue; rather, documents are considered to be under a
party’s control when that party has the right, authority,
or practical ability, to obtain the documents from a
non-party to the action.”4

The court held that the plaintiff had the practical ability to
obtain all of the records from his retained expert, and so the
Supreme Court could not say that the trial court’s decision
to keep the records out of evidence was unreasonable.5 And
thus, Missouri appears to have adopted the “practical ability”
test to determine whether documents are in a party’s
possession, custody, or control.
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1 MO. R. CIV. PRO. 58.01.
2 Hancock v. Shook, 100 S.W.3d 786 (Mo. banc 2003).
3 Id. at 795.

4 Id. at 796-97 (citations omitted) (emphasis added). 
5 Id. at 797-98.
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The Court, however, relied on the fact that the veterinarian
was a retained expert, and thus the plaintiff was deemed to
have control over him, and also on the fact that Mr. Hancock
did not object to the request for all veterinarian records.6

Whether the result would have been the same if he was just
a third party fact witness who happened to have treated the
plaintiffs’ cows or if Mr. Hancock had objected to producing
laboratory reports is unclear. Justice Limbaugh’s dissent
pointed out that the plaintiff did not even know the records
existed and that the plaintiff issued an authorization allowing
defendants to access all of the veterinarian’s records, so the
records were equally available to both parties.7

Missouri case law that precedes Hancock, suggests that if the
veterinarian had not been a retained expert or Mr. Hancock
had objected, the documents may not have been deemed to
be in the plaintiff’s control. For example, the Missouri Court
of Appeals held that a Plaintiff should not be faulted for not
producing his medical records from his doctor because he
gave an authorization, so the records were equally available
to all parties.8 The Missouri Supreme Court also held that a
Plaintiff mother suing individually and on behalf of her son
could not be forced to turn over medical records of her son’s
non-party siblings. As the siblings’ mother, she may have had
the “practical ability” to obtain her children’s medical
records. But the Court held that a party can only be
compelled to produce documents in their possession,
custody, or control, and that a subpoena is the proper way
to obtain non-party medical records.9 Finally, there is a long
line of cases holding that the Director of Revenue for the
State of Missouri does not have control over documents held
by the Missouri State Highway Patrol.10

However, in a case deciding whether there were sufficient
contacts for a Missouri court to have jurisdiction over a
Japanese corporation, a concurring opinion made the point
to note, 

That our decision herein upholds the separateness of
the three corporate entities for jurisdictional purposes

should not necessarily be interpreted as determinative
of the "control" by the parent of documents and data
in the "custody or possession" of a wholly owned
subsidiary, as those terms are used in Rule 58.01. Nor
do we decide today the possible consequences if it be
made to appear that corporate separation rather than
departmental or divisional control of the phases of a
total undertaking is merely a subterfuge adopted or
utilized for the purpose of evading discovery (a
suggestion hinted at but not factually developed nor
briefed by respondent herein).11

More recently, in a circuit court case in Franklin County,
Missouri, a defendant’s pleadings were stricken because
(among other discovery violations) the defendant 
did not produce documents from a third party
manufacturer/supplier with whom the party had a
relationship.12

Thus, despite some case law that seems to be more in line
with a standard that requires a legal right to obtain
documents on demand rather than the practical ability to
obtain documents, and despite the possible ability to
distinguish Hancock if the third party at issue is not a retained
expert and if objections have been made, it would
nonetheless be prudent for lawyers to assume that if their
client has the practical ability to obtain documents from a
third party, those documents will need to be properly
preserved and produced in Missouri state court.

In federal court in Missouri, it is clear that the practical ability
to obtain documents is the standard.  The Eastern District of
Missouri has repeatedly reached the conclusion that non-
party documents were within the control of the party 
arguing against production.13 The methods for reaching the
conclusion differ in each of these cases, ranging from a simple
statement that the parties are sufficiently related to warrant
production to a fulsome five factor analysis of whether the
relationship is sufficient to warrant production, but the
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6 Id. at 798.
7 Id. at 804-05.
8 Brotherton v. Burlington N. Railroad, 672 S.W.2d 133, 136 

(Mo. Ct. App. 1984). 
9 State ex rel. Wilfong v. Schaeperkoetter, 933, S.W.2d 407, 409 

(Mo. banc 1996).
10 See, e.g., Lazzari v. Director of Revenue, 851 S.W.2d 68, 70-71 

(Mo. Ct. App. 1993).
11 State ex rel. Honda Research & Dev. Co. v. Adolf, 718 S.W.2d 550, 

553, 1986 (Mo. Ct. App. 1986). 

12 See Judgment Striking Pleadings of Defendants and Entering 
Interlocutory Permanent Injunction and Other Relief at pp.5, 8; Brewer 
Science, Inc. v. Hai Xuan, No. 12AB-CC00197 (Mo. Cir. Ct. Feb. 10, 
2015).

13 See, e.g., Wells v. Fedex Ground Package Sys., No. 4:10-CV-02080-JAR, 
2012 U.S. Dist. LEXIS 141276 at *3-4, 2012 WL 4513860 (E.D. Mo. 
October 1, 2012); Handi-Craft Co. v. Action Trading, S.A., No. 4:02-CV-
1731-LMB, 2003 U.S. Dist. LEXIS 28263 at *12-18, 2003 WL 26098543 
(E.D. Mo. Nov. 25, 2003); Monsanto Co. v. Hargrove, No. 4:09-CV-1628, 
2010 U.S. Dist. LEXIS 46575, 2010 WL 1936182 (E.D. Mo. May 12, 
2010); Huggins v. Fed. Express Corp., 250 F.R.D. 404, 408 (E.D. Mo. 2008).
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results are the same: it is very difficult to avoid producing
documents from a related corporation under the practical
ability test.

Application of the Practical Ability Standard:
Possession, Custody, and Control of Social
Media
Applying the “practical ability” standard can be difficult in
some circumstances. This difficulty is demonstrated in the
context of social media.14 Consider Facebook as an example.  

Careful Who Your “Friends” Are, They May Control Your
Data
I have the “practical ability” to obtain information from all of
my 343 “friends” on Facebook. All I have to do is go to their
wall and take a screen shot. Even if they intended to keep the
information limited to their “friends” and used the highest
security settings Facebook allows, they do not have a
reasonable expectation of privacy in the information.15

But even though I have access to my “friends” data, I do not
really have “control” of their data. They can delete a post or
take down their entire page or defriend me any time they
want to without consulting me.16 So would courts in Missouri

require me to search through each of my 343 friends’ pages
for responsive information if I was involved in litigation, just
because I (theoretically) have the practical ability to conduct
such a search? I think not.

In Missouri federal court, a party is not required to produce
information found on the internet that is equally available to
both parties in order to use it as an exhibit at trial.17  However,
much of the information found on social network sites is not
equally available to all parties. I might be friends with
someone who keeps their profile private.  If that “friend”
posts something that would be relevant to litigation, I have
better access to it than the other party. Still, does this
warrant forcing me to wade through all of my friends’ posts
for relevant information?

Cases considering possession, custody, and control of a third
party’s social media content are scarce. Two cases, coming
out of the same district, have come to seemingly opposite
views of it. The District of Kansas recently held that it was
improper to request a plaintiff’s (non-party) husband’s social
media postings because the plaintiff did not have possession,
custody, or control over her husband’s internet presence.18

In another case in the same district, however, a court
compelled a plaintiff to produce a job posting she found on
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14 The difficulty of applying the “practical ability” test to determine 
possession, custody, and control in the context of social media is not 
the only concern with the “practical ability” standard. In fact, the 
Sedona Conference, a non-profit organization that fosters dialogue on 
many legal issues, including those related to complex litigation and e-
discovery, “advocate[s] abolishing use of the common-law “practical 
ability test” for purposes of determining Rule 34 and Rule 45 ‘control’ 
of Documents and ESI.” The Sedona Conference, Commentary on Rule 
34 and Rule 45 ‘Possession, Custody, or Control, 
https://thesedonaconference.org/system/files/sites/sedona.
civicactions.net/files/private/drupal/filesys/publications/
The%20Sedona%20Conference%20Commentary%20on
%20Rule%2034%20and%20Rule%2045%20Possession
%20Custody%20or%20Control.pdf (April 2015).
In this publication, the Sedona Conference explores numerous 
complications and inequities that can arise in trying to determine 
possession, custody, and control using the “practical ability test.”  
These include concerns that the practical ability test can:

• Comprise the ability of parties with cross-border operations to 
meet the legal obligations without violating data privacy laws of 
foreign jurisdictions;

• Compel an entity to produce documents in violation of an existing 
contract;

• Fail to adequately recognize distinctions between related 
corporations;

• Force individuals to produce documents in possession of 
companies they own that are not parties to the case;

• Force corporations to search out former and current employees 
for documents in their possession, even if the corporation has no 
legal right to compel such documents;

• Compel service providers to produce information owned by clients 
and customers, even if the service provider has no legal right to 
the information;

Id. at pp.13-20.  I encourage any party facing these concerns to consult
the Sedona Conference publication for a discussion on these issues.

15 Higgins v. Koch Dev. Corp., No. 3:11-cv-81-RLY-WGH, 2013 U.S. Dist. 
LEXIS 94139 at *6-8, 2013 WL 3366278 (S.D. Ind. July 5, 2013) (noting 
Facebook’s policy that all posting is done at one’s own risk, and holding 
that discovery of the plaintiffs’ Facebook page does not violate non-
party privacy interests of those friends that may have posted on the 
plaintiffs’ pages).

16 Assuming they are not involved in litigation and need to retain their 
page pursuant to a legal hold. See Allied Concrete v. Lester, 736 S.E. 2d 
699 (Va. 2013), and take it as a warning to anyone who is considering 
deleting a Facebook page while litigation is pending.

17 See, e.g., Bolderson v. City of Wentzville, No. 4:13-CV-2223 (CEJ), 2015 
U.S. Dist. LEXIS 160007 at *26 n.3 (E.D. Mo. Nov. 30, 2015) (a video 
available online did not need to be produced in discovery); Teter v. 
Glass Onion, Inc., No. 08-6097-CV-SJ-FJG, 2010 U.S. Dist. LEXIS 73588 
at *3-4, 2010 WL 2945520 (W.D. Mo. July 22, 2010) (images retrieved 
from the internet for use as exhibit at trial were not improper 
supplemental discovery).

18 Fox v. Pittsburg State Univ., No. 14-2606-JAR-KGG, 2015 U.S. Dist. LEXIS 
158491 at *5 (D. Kan. November 24, 2015).  
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Facebook – content that did not originate with her and is not
on her own Facebook page.19 The difference may have come
down to the specificity of the request. The court may not
have been willing to require wide scale search and
production of third party data even though a party may have
access to it, but in the case of a specific item (such as the job
posting), allowed it.

This explanation is supported by other cases examining the
production of social media. These cases, although they do
not specifically examine possession, custody, and control,
remind us that Rule 58.01 and its federal counterpart Rule
34 do not exist in a vacuum. Even if a court were to hold that,
under the appropriate circumstances, a party could be
deemed to have control over someone else’s social media
posts, that should not end the inquiry. Discovery must not be
overly burdensome.20 The principals of efficiency, fairness,
and in particular, proportionality, have been highlighted by
the recent amendments to the Federal Rules of Civil
Procedure that went into effect in December 2015. These
amendments sought to address the rising costs of discovery,
particularly e-discovery. In the amendments, the concept of
proportionality was moved from something to consider when
seeking a protective order under former Rule 26(c) into the
very definition of the scope of discovery contained in Rule
26(b).

Thus, courts should consider whether a request for social
media was too broad and whether the burden imposed is
proportional to the needs of the case. In one case that
considered the issue of non-party authored internet content
(but without specifically addressing possession, custody, or
control), the Southern District of Indiana refused to allow an
interrogatory that would require respondent to review any
blog, social media network, or other internet source for
information about the case regardless of who posted it. The
Court noted that if the request had been more narrowly
tailored to request “content authored by the Plaintiff” and
had been “limited to a reasonable amount of time,” then that

would be permissible, but a request asking that responding
party be responsible for searching all web content
everywhere is inappropriate.21

Of course courts will continue to disagree as to what exactly
is too burdensome or so unlikely to be relevant that it does
not warrant production. For example, at least one court has
held that a party being “tagged” in a photo on Facebook puts
the information within the scope of discovery.22 Other courts
have determined that posts in which a party has been
“tagged” are not as relevant as a party’s own posts.23 In this
time of flux where court decisions exactly on point are few
and far between, and the few that do exist are contradictory,
cooperation between the parties will benefit both sides. If
the parties can agree on the scope of social media production
themselves, they will be able to avoid the uncertainty of what
a court will decide for them.

Additional Considerations Regarding Control
Over Social Media
Employer/Employee Relationships
A developing issue relating to who has control over third
party social media posts relates to the relationship between
employees and employers. Many employers have a policy
that allows the employer to access information on the
employees’ mobile device. These policies can make it difficult
to determine which information is the employee’s and which
is the employer’s. In an attempt to protect employees, many
states are starting to pass laws limiting an employers’ ability
to access an employee’s social media site on demand. At least
14 states have enacted or are currently considering such laws
protecting employees and students at public colleges and
universities.24 This kind of legislation is likely to play a role in
determining who has the practical ability to obtain certain
information. It will also confuse the issue for employers who
have operations in numerous states, some with this type of
legislation, some without.
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19 Meyer v. DG Retail LLC, No. 13-2115-KHV, 2013 U.S. Dist. LEXIS 150570, 
2013 WL 5719508 (D. Kan. Oct. 21, 2013).  

20 MO. R. CIV. Procedure 56.01(c); see also, e.g., Concerned Citizens for 
Crystal City v. City of Crystal City, 334 S.W.3d 519, 523 (Mo. Ct. App. 
2010) (“Discovery lacking appropriate geographic, temporal, or subject 
matter limitation is overbroad.”); FED. R. CIV. P. 26(b) (“Parties may 
obtain discovery regarding any nonprivileged matter that is relevant 
to any party’s claim or defense and proportional to the needs of the 
case…”).

21 Appler v. Mead Johnson & Co., LLC, No. 3:14-cv-166-RLY-WGH 2015 
U.S. Dist. LEXIS 12812 at *7-9 (S.D. Ind. September 24, 2015).

22 Davenport v. State Farm Mut. Auto. Ins. Co., No. 3:11-cv-632-J-BJT, 
2012 U.S. Dist. LEXIS 20944 at *4-5 (M.D. Fla. February 21, 2012).

23 See, Mailhoit v. Home Depot USA Inc., 285 F.R.D. 566, 572 (C.D. Cal. 
2012) (holding that a photograph in which a respondent is “tagged” is 
less likely to be relevant than one she posts herself).

24 See, Nat’l Conference of State Legislatures, Access to Social Media 
Usernames and Passwords, (April 6, 2016), http://www.ncsl.org/ 
research/telecommunications-and-information-technology/employer-
access-to-social-media-passwords-2013.aspx.
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What about a Subpoena to the Social Media Site?
Many litigants attempt to subpoena data directly from the
service provider, and are met with resistance.  In its Help
Center documentation, Facebook specifically states that it
will not produce social media content in response to a civil
subpoena.25 Facebook (and other providers) rely on the
protections of the Stored Communications Act, 18, U.S.C. §
2701 et seq., to avoid civil subpoenas. The Stored
Communications Act protects disclosure of electronic
communications by service providers in certain circumstances.
Thus, a subpoena for third party social media information
would be better directed to the individual whose information
you are trying to obtain than to the service provider.

The Take Away
Discovery is simply different now that electronic data exists
everywhere. Lawyers must have an understanding of where
their client’s data is and what efforts are going to be required
to get it at the very beginning of the case. This reality should
not be viewed as threat or unwelcome burden, but rather as
an opportunity to help your client keep discovery costs from
unexpectedly spiraling upwards. If third party documents are
going to be an issue, knowing that up front will allow counsel

to provide the third party with a preservation notice. This will
reduce the chances of sanctions later in the case if it turns
out that a third party destroyed documents that should have
been preserved. Moreover, knowing your client’s use of
social media and discussing third party social media up front
with opposing counsel could lead to an agreement between
counsel about how this issue will be handled. In federal court,
such issues should be addressed at the FED. R. CIVIV. P. 26(f)
conference. In state court, the parties should discuss these
issues as early as possible so as to avoid preservation
concerns. In the absence of an agreement, parties should be
prepared to argue that production of third party social media
material, unless extremely narrow, is overly burdensome and
not proportional to the needs of the case. However, as with
all issues where e-discovery is implicated, cooperation
between counsel can keep the case about the merits of the
case instead of turning it into a battle over a third party’s
Facebook post.
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25 See, Information on Civil Subpoenas, https://www.facebook.com/
help/473784375984502 (last visited May 23, 2016).

This year’s MODL Annual Meeting was designed with the
young defense lawyer in mind. Two afternoon sessions
have been added to the schedule on Thursday specifically
for younger defense lawyers.

On Thursday, from 2:00 p.m. - 3:00 p.m., a “Judicial Clerk
Panel” will be offered featuring Clerks from Missouri’s
Supreme Court, Appeals Courts and Circuit Courts, as well
as a Clerk from the Federal District Court will be on the
panel. Building rapport with Clerks can be essential to any
attorney’s practice. Clerks can offer vital assistance and
guidance when you need it most, which usually occurs at
the 11th hour before a critical part of your case is due!

A “Young Partner Panel” will also be offered from 3:00
p.m. - 4:00 p.m. This panel will provide you with an
opportunity to speak to and ask questions regarding each
individual’s partner track and challenges facing younger
partners.

Finally, from 4:00 p.m. - 6:00 p.m., a special “Young
Lawyers Reception” will be held to give younger attorneys
an additional opportunity to talk with our speakers,
sponsors and each other before heading to the President’s
Reception at Top of the Rock. I look forward to seeing you
all there.

e e e

The Young Lawyers Committee
by Rachel A. Riso; Baird Lightner Millsap, P.C.; Springfield, MO


