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The Family and Medical Leave Act
(FMLA) is going through some
changes, and business owners will

need to pay particular attention in 2009
to make sure they stay compliant.

As always, the FMLA requires that cov-
ered employers grant eligible employees
up to 12 work weeks of unpaid job-
protected leave during a 12-month peri-
od for the birth and care of a newborn
or adopted child; to care for an immedi-
ate family member (spouse, child or par-
ent) with a serious health condition; or
when the employee has a serious health
condition.

“The final rule that updates the FMLA
regulations went into effect on January
16, 2009,” says Jill Luft, an officer in the
Labor & Employment Practice Group at
Greensfelder, Hemker & Gale, P.C. “The
regulations include new military family
leave entitlements, as well as revisions
designed to clarify the requirements that
the FMLA imposes on both employees
and employers.”

Smart Business spoke with Luft about
the new FMLA changes and how
employers can stay on top of them.

What kinds of changes have been made to
the FMLA?

To be eligible, an employee must have
worked for a covered employer for at
least 12 months, must have worked at
least 1,250 hours over the previous 12-
month period, and must work at a loca-
tion where at least 50 employees are
employed by the employer within 75
miles. The new regulations establish
that the 12 months of employment do
not need to be 12 consecutive months.
Generally, any period of employment
prior to a continuous break in service of
seven years need not be counted when
determining whether an employee is 
eligible.

The new regulations also clarify the
definition of ‘serious health condition’
and set parameters for when visits to a
health care provider by the employee
must occur. The new regulations also
require an employee who takes intermit-
tent FMLA leave to schedule medical

treatments so as not to unduly disrupt
the employer’s operation.

And, the new regulations allow an
employer to contact the employee’s
health care provider directly for the pur-
poses of clarifying and authenticating
the medical certification. While the
employee is not required to permit this
communication, if the employee denies
the employer permission and does not
otherwise clarify an unclear certifica-
tion, the regulations now say that 
the employer can deny the FMLA leave
altogether.

The regulations also allow an employer
to deny a perfect attendance award to an
employee who took a FMLA leave, so
long as the employer treats employees
taking non-FMLA leave the same way. 

The new regulations also clarify that
time spent by an employee working light
duty does not count against the employ-
ee’s FMLA entitlement. So an employee’s
right to have his job restored is actually
held in abeyance while the employee
performs light duty or until the end of
the 12-month period that the employer
uses to calculate FMLA leave, whichever
occurs first.

What are the new rules concerning military
family leave entitlements?

The new regulations provide additional
leave rights to eligible employees with
family members serving in the military.
This is actually part of the larger military
spending bill called the National Defense
Authorization Act of 2008, and there are
two new types of leave. Military
Caregiver Leave provides 26 weeks of
leave in a 12-month period to an eligible
employee to care for a family member in
the armed forces with a serious injury or
illness that occurred in the line of duty
while on active duty. 

Qualified Exigency Leave provides 12
weeks of leave to an eligible employee
whose family member is on active duty
in the National Guard or Reserve or has
been notified of an impending call or
order to duty. The leave is for a ‘qualified
exigency,’ and there is a non-exhaustive
laundry list of examples of qualified exi-
gencies in the new regulations. They
include short-notice deployment, mili-
tary events and related activities, child-
care and school activities, making finan-
cial and legal arrangements, counseling,
rest and recuperation, post-deployment
activities and additional activities agreed
to by the employer and the employee. 

What happens if employers do not comply
with the new FMLA regulations?

If an employer does not comply with
the FMLA, an employee can file a com-
plaint with the Department of Labor or
file a lawsuit in state or federal court.
Normally, if the lawsuit is filed in state
court, the employer will remove the case
to federal court. If an employer is found
to have violated an employee’s FMLA
rights, then the employee is entitled to
recover actual damages, interest, equi-
table relief, attorneys’ fees and costs.

If the violation is found to have been
willful, the employee is also entitled to
liquidated damages in an amount equal
to the actual damages. <<
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