
TRUSTS & ESTATES DEPARTMENT
SPECIAL NEEDS TRUSTS

TWO COMMON SITUATIONS WHEN  
A SPECIAL NEEDS TRUST IS NEEDED

1. A parent has a child that is receiving Medicaid. The 
parent uses his or her own money to pay for the 
expenses of the child with special needs, which are 
beyond what Medicaid covers. However, the parents 
are worried about how to provide for the child after 
they die.

 If the parent leaves an inheritance to the child through 
a Will or a revocable trust, or even by naming the 
child as the beneficiary of a life insurance policy, 
the property will count toward the $1,000 Medicaid 
resource limit and may disqualify the special needs 
child from Medicaid eligibility.

2. Another concern arises when family members and 
friends wish to make gifts to the special needs child 
while they are alive. These gifts can be in any of 
several forms, such as:

 • An outright gift to the child,
 • A transfer to the child’s custodian under the 
  uniform transfers to minors law,
 • A gift to the conservator of the child’s estate, or
 • A gift to a family member, with directions to 
  use the money for the benefit of the child.

However, all of these options, other than a gift to a family 
member, will jeopardize the eligibility of the child for 
government benefits.

If a gift is made to a family member with directions that 
they use the money for the benefit of the disabled child, 
the money will not be considered a resource of the child 
and will not count toward the Medicaid resource limit. 
However, there are still potential problems. The family 
member may die, or face financial difficulty and need to 
use the money for his or her own needs. Also, the taxes 
resulting from the income earned by the gift must be paid 

by the family member, which could be substantial if large 
gifts are involved. 

In both of these situations, we recommend that a Special 
Needs Trust be considered.

WHAT IS A SPECIAL NEEDS TRUST?

A Special Needs Trust is a trust designed to  not be 
considered a “resource” of the beneficiary, for purposes 
of Medicaid or any other government benefits. For 
example, Medicaid law states that benefits shall not 
be payable to any claimant that owns or possesses 
resources in the sum of $1,000 or more. If the claimant 
is married and living with his or her spouse, this limit is 
raised to $2,000.
  
WHEN CAN DISTRIBUTIONS FROM A 
SPECIAL NEEDS TRUST BE PAID TO A 
BENEFICIARY?

A Special Needs Trust should always specify that 
distributions may only be made to supplement, but 
not supplant, the government benefits the beneficiary 
receives from the State.

In other words, the trust may only make distributions to 
the beneficiary for extras, but not for the basics that are 
covered by the government benefits. Expenditures that 
are typically made from Special Needs Trusts are:

 • medical and dental expenses,
 • eye glasses,
 • annual checkups,
 • transportation,
 • equipment,
 • education,
 • insurance,
 • electronic equipment,
 • trips and vacations,
 • computer equipment,
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• athletic training,
• home health aid, and
• even entertainment expenses.

Basically, the trust assets can be used for anything not 
covered by government benefits.

Keep in mind, any trust that does not have this specific 
provision limiting when distributions may be made, may 
disqualify the beneficiary from receiving government 
benefits.

WHO CAN CREATE A SPECIAL NEEDS 
TRUST?

Anyone other than the special needs child, such as a 
mother, father, brother, sister, grandparent, or even an 
unrelated friend.

WHAT CAN BE PLACED IN THE SPECIAL 
NEEDS TRUST?

Any kind of asset may be held by the trust, including cash, 
securities, real property, or even personal property.

CAN ADDITIONS BE MADE TO THE 
TRUST?

Yes, additional property may be added to the trust at any 
time by any person, other than the  beneficiary with special 
needs.

After the Special Needs Trust is created, it may serve as 
a vehicle for all of the other family members and friends to 
make gifts to the child. Additions to the trust may be made 
by or with:

• gifts during life,
• will or revocable trust,
• life insurance policies, or
• even retirement plan benefits.

CAN THE BENEFICIARY WITH SPECIAL 
NEEDS CONTRIBUTE HIS OR HER OWN 
MONEY TO THE TRUST?

No, not if you are using a standard Special Needs Trust. If 
it is anticipated that a child will need to contribute his/her 
own money to the trust, then another type of trust must be 
used. These other trusts are typically governed by Federal 
Law. The main drawback to using these other types of 
trusts (sometimes called First Party Trusts) is that upon the 
death of the beneficiary, the state must be repaid for all of 
the benefits that were paid to the beneficiary during their 
life. Sometimes this is referred to as a “payback provision”. 

In the standard Special Needs Trust where the beneficiary 
with special needs does not contribute his own funds to 
the trust, the government is not required to be reimbursed 
upon the beneficiary’s death. A First Party Trust should only 
be used in rare circumstances where substantial sums of 
money have already been given or are required to be given 
directly to the child (possibly through an inheritance, life 
insurance proceeds or from a court settlement).
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