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New 'Varsity Blues' Evidence Puts Prosecutors 
On Defensive
By Chris Villani

Law360 (April 8, 2020, 9:36 PM EDT) -- Federal prosecutors in the "Varsity Blues" college 
admissions case on Wednesday denied allegations that they instructed the scheme's 
mastermind to lie to Lori Loughlin and other parents and then hid the evidence for over a 
year, a bombshell claim that experts say is a bad look for the government even if it may 
not derail the case.

Prosecutors fought back on a dismissal bid by the wealthy parents, who say notes written 
in 2018 by William "Rick" Singer show he was told by federal agents to get the defendants 
on tape saying they paid bribes to get their children admitted to college, even though he 
had previously told the parents they were merely making donations.

Prosecutors in their Wednesday filing acknowledged making a "mistake" by not turning 
over the notes sooner but said the notion that the notes somehow exonerate them is 
"demonstratively false."

Experts told Law360 that the defense's claims of "extraordinary misconduct," though 
troubling, may not be enough to convince U.S. District Judge Nathaniel M. Gorton to throw 
out the case before trial.

"I don't know if that, in and of itself, is a basis for dismissal of the case," said Northeastern 
University Law School Professor Daniel Medwed, who specializes in criminal procedure and 
criminal law.

While the defense asked for "extraordinary relief," Medwed said the more likely remedy is 
the one prosecutors already provided by turning the information over.

"[The defense] get the information and they can use it in their decision-making," Medwed 
said. "It would be easy for Gorton to say, 'Bad prosecutors for not disclosing it earlier, but 
you disclosed it now, so no harm, no foul.'"

Singer's notes said agents directed him not to mention on recorded calls with parents now 
charged in the case that he had previously told his clients their payments would be 
donations, either to a university program or his charity, the Key Worldwide Foundation.

In the case of former Willkie Farr & Gallagher LLP co-chair Gordon Caplan, who pled guilty 
and was sentenced to prison, the goal was "to nail him at all costs," according to Singer's 
notes.

Medwed said the new information, which defense attorneys called "the revelation" in 
their motion, could have a bigger impact for those who pled guilty and were sentenced 
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without getting to see it.

One parent, Douglas Hodge, is appealing his nine-month sentence based on the new 
Singer evidence, and another, Elizabeth Henriquez, unsuccessfully tried to avoid prison in 
part by citing the notes.

"It's hard to understate the significance of a piece of evidence that suggests the 
cooperating witness was instructed to sort of falsely implicate defendants and create a 
false picture of their knowledge and intent," said Boston defense attorney William Fick of 
Fick & Marx LLP.

"That's the core of a case like this," Fick said. "It seems like a remarkably significant 
development in the case, and the fact that it wasn't disclosed sooner is disturbing."

When it comes to the disclosure of evidence, Fick said defense attorneys sometimes run 
into what he terms the "Donald Rumsfeld problem": "We don't know what we don't know." 
But he agreed that, in most cases, judges still let the belatedly disclosed evidence in, a 
trend he called "unfortunate."

"There ought to be some real impact on the case," Fick said.

The government noted Wednesday that the disclosure happened before Judge Gorton set a 
trial date and eight months ahead of the scheduled October trial.

Either way, experts generally agreed the notes and the late disclosure both make the 
government look bad. In another high-profile case, the prosecution of two Boston City Hall 
aides for extortion, a different federal judge last year blasted the same U.S. attorney's 
office for failing to turn over "directly exculpatory" information until shortly before trial, in 
which the defendants were convicted but later had the conviction thrown out.

In the Varsity Blues case, the government has said it waited to turn over the notes, which 
Singer wrote to his lawyer, because of concerns about violating attorney-client privilege. 
But defense attorneys, in a portion of the motion to dismiss titled "the excuses," said the 
notes were only turned over because a "taint" prosecutor saw them in February and said 
they were possibly exculpatory, leading to their immediate disclosure.

Experts were mixed as to whether the privilege explanation held water.

"It's a troubling thing when the government directs its agents to sort of rig a conversation 
on tape to make it sound bad, and putting up this wall of a privilege assertion as the 
reason for why they hadn't been turning this stuff over doesn't seem to make sense," said 
Marc Weinstein, chair of the white collar and regulatory defense group at Hughes Hubbard 
& Reed LLP.

"Even if there is one, it was waived, and even if it hadn't been waived, they let it sit for 
more than a year when this was really significant information," Weinstein said. "As a 
package, it looks terrible for the government."

But the government says there is an explanation. The notes from Singer's phone were not 
provided to his lawyer to review until October 2019. The attorney did not immediately 
respond and did not review the notes right away, prosecutors said, because he was 
undergoing radiation therapy and chemotherapy.

Attorneys for the parents either declined comment or did not respond to comment 
requests, with some citing Judge Gorton's stern warning not to try the case in the media.

If they cannot get the case dismissed, defense attorneys have asked that more damaging 
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recordings in which Singer was allegedly directed to "fib" be thrown out. Other recordings, 
the defense says, show their clients thought they were paying donations, not bribes.

If the evidence stays in, Weinstein said it will at least provide strong ammunition for the 
defense when attorneys cross-examine Singer. Patrick Cotter, a white collar defense 
attorney at Greensfelder Law Firm, agreed, saying the fight over the word "bribe" is likely 
to be a preview of how the trial will play out.

"Both sides will say 'he never said "bribe,"'" Cotter said. "But then a prosecutor will get up 
and say, 'What donation includes faking an athletic profile of your daughter and paying this 
guy Singer, who is not a fundraiser for the school?"

Prosecutors have argued the defense motions are an effort to "sanitize" the parents' 
conduct and ignore the fact that they knowingly falsified their children's athletic credentials 
in order to grease the college admissions process.

"Just because neither Singer nor the defendants actually used the word 'bribe' to describe 
the purported donations doesn't mean that they were legitimate," prosecutors said 
Wednesday. "They were bribes, regardless of what Singer and the defendants called 
them."

Cotter, a former federal prosecutor, said listening to organized crime wiretaps for decades 
taught him that people talk in code, never using words like "bribe," "extortion" or 
"racketeering."

He recalled one comical example involving a pair of "wiseguys" discussing a trip to Florida 
to pick up illegal guns. One kept asking the other whether he "got the shoes" and the 
second mobster kept replying "what the [heck] are you talking about? You didn't say 
nothing about no shoes," Cotter said.

"The first wiseguy said, 'we are on the phone, I am going to say it fast: the guns,'" Cotter 
said. "There was a long pause and the second guy said, 'Oh yeah! I got all the shoes.'"

The case is U.S. v. Sidoo, case number 1:19-cr-10080, in the U.S. District Court for the 
District of Massachusetts.

--Editing by Brian Baresch.
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