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Attorneys Say High Court Decision Likely to Bring More  
Certainty, But Less Autonomy for Bankruptcy Judges
By Donna Higgins

The U.S. Supreme Court’s March 22 decision that structured dismissals must  
follow the Bankruptcy Code’s priority rules will bring more certainty for creditors 
in some situations, but will further constrain bankruptcy courts in resolving  
complicated business restructurings, according to bankruptcy attorneys.

Czyzewski v. Jevic Holding Corp. et al., No. 15-649, 2017 WL 1066259 (U.S. Mar. 22, 2017).

“The court has further boxed in bankruptcy courts and practitioners to the strict language of the 
Bankruptcy Code, which can run contrary to the complexities of real-world bankruptcy cases,” said 
Kevin Morse of Arnstein & Lehr in Chicago. “The continued dismantling of courts’ inherent powers 
will make the bankruptcy courts’ and practitioners’ jobs more difficult in the future.”

The decision will help creditors in business bankruptcies because they can now be certain that the 
treatment of their claims will adhere to the Bankruptcy Code’s priority rules, said Cherie K. Macdonald, 
leader of the creditors’ rights and bankruptcy practice group at Greensfelder, Hemker & Gale in  
St. Louis.

“Now that Jevic has been decided, creditors in business bankruptcy cases may rely on the Bankruptcy 
Code’s priority scheme of distribution to determine their recovery in any particular bankruptcy case, 
instead of dealing with the uncertainty caused by having to negotiate terms with the debtor and 
other creditors, and the frustration of seeing creditors with greater bargaining power, but lesser 
priority, recovering more than what the Bankruptcy Code would have provided,” she said.

The ruling was correct, because the Bankruptcy Code does not permit structured dismissals that violate 
priority rules, according to Jeffrey Gleit, a bankruptcy partner at Sullivan & Worcester in New York.

“A debtor and its creditors must accept both the benefits and burdens under the Bankruptcy Code,” 
he said “These include the absolute-priority rule and certain procedural hurdles that must be met 
as part of the plan process to alter a creditor’s right to payment.”

Under the Bankruptcy Code’s absolute-priority rule, 11 U.S.C.A. §  1129(b), junior creditors receive 
nothing on their claims until senior creditors are paid in full.

Secured creditors are entitled to be paid first up to the value of their collateral. Priority unsecured 
creditors are next in line, and are paid according to a detailed list of 10 types of claims set forth in 
Section 507 of the Bankruptcy Code, 11 U.S.C.A. § 507.

Wage-related claims are fourth on that list, behind domestic support obligations, administrative 
expenses, and certain “ordinary course of business” claims in involuntary bankruptcy cases.

General unsecured creditors, like those that were paid in Jevic Transportation Inc.’s bankruptcy, fall 
below priority unsecured creditors. Equity holders are at the bottom of the pile, receiving money only 
when all other creditors have been paid in full.
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TRUCK DRIVERS PREVAIL

The high court in a 6-2 decision March 22 said bankruptcy courts cannot resolve Chapter 11  
cases through “structured dismissals” that distribute assets in violation of the Bankruptcy Code’s 
priority scheme unless the affected creditors consent.

Chapter 7 liquidations and Chapter 11 reorganization plans must follow the priority rules, and 
there is no indication in the Bankruptcy Code that Congress intended to allow those rules to be 
ignored when a bankruptcy case is resolved via a structured dismissal, Justice Stephen Breyer 
said, writing for the majority, which included Chief Justice John Roberts and Justices Anthony 
Kennedy, Ruth Bader Ginsburg, Sonia Sotomayor and Elena Kagan.

A structured dismissal occurs when a bankruptcy court dismisses a Chapter 11 case while 
approving distribution of money or property to creditors and granting releases of third parties’ 
claims related to the estate, all without confirmation of a traditional reorganization plan.

The decision means that 1,800 truck drivers who were fired from their jobs when their employer, 
Jevic, went bankrupt will have another chance to collect at least a portion of their $8.3 million 
wage-related claim, which resulted from a judgment they obtained against Jevic for violation of 
federal and New Jersey state employment laws.

The drivers were left out of a settlement that resolved Jevic’s Chapter 11 case by paying  
high-priority secured creditors and low-priority general unsecured creditors while skipping their 
mid-priority wage-related claim.

Justice Clarence Thomas, joined by Justice Samuel Alito, dissented, saying the court should have 
dismissed the petition as “improvidently granted” because the petitioners briefed a different 
question from the one for which the court granted review.

The issue should have been allowed to develop further in the courts of appeal, he said.

JEVIC GOES BANKRUPT

New Jersey-based Jevic fired the drivers around the same time it filed for bankruptcy in May 2008 
in the U.S. Bankruptcy Court for the District of Delaware, where the company was incorporated.

At that time Jevic owed more than $20 million in taxes and general unsecured debt, plus 
another $53 million to Sun Capital  
Partners IV LLP, which had acquired Jevic in a 2006 leveraged buyout, and CIT Group/Business 
Credit Inc., which later refinanced Sun’s debt, according to Jevic’s brief opposing Supreme Court 
review.

Four years later, the Bankruptcy Court, over the drivers’ objections, approved a settlement that 
resolved a fraudulent-conveyance action that the creditors committee had filed against Sun and 
CIT. Under the agreement, the Chapter 11 case would be dismissed once the settlement was 
implemented.

The agreement called for CIT to pay $2 million to Jevic to pay various administrative claims, 
including the attorney fees for the creditors committee, according to the drivers’ brief.

Sun claimed a lien on another $1.7 million of Jevic’s remaining cash, which Sun agreed to assign 
to a trust to pay certain other claims, including general unsecured claims.

According to the drivers, the fraudulent-conveyance claim could have been worth up to  
$100 million.

The U.S. District Court for the District of Delaware, and later the 3rd U.S. Circuit Court of  
Appeals, affirmed the settlement and dismissal. In re Jevic Holding Corp. et al., No. 08-cv-11006, 
2014 WL 268613 (D. Del. Jan. 24, 2014); In re Jevic Holding Corp. et al., 787 F.3d 173 (3d Cir. 2015).

The drivers then petitioned for review of the 3rd Circuit decision, which was granted.
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NO ‘RARE CASE’ EXCEPTION

The 3rd Circuit did not endorse the use of priority-skipping settlements generally, but instead 
said this was the “rare case” in which it was justified because without it, there would have been 
no settlement, no unsecured creditors would have been paid, and the drivers would still have not 
recovered anything on their claim, the Supreme Court’s majority opinion explained.

But the majority said there was no authorization in the Bankruptcy Code for such a “rare case” 
exception.

“We cannot alter the balance struck by the statute … not even in ‘rare cases,’” the majority said, 
citing Law v. Siegel, 134 S. Ct. 1188 (2014).

BROAD LANGUAGE, NARROW HOLDING

Morse, the Arnstein & Lehr attorney, said he agreed with the outcome in this case because Jevic’s 
structured dismissal “plainly violated the Bankruptcy Code for the essential purpose that the 
secured lender did not want to fund litigation by the WARN claimants against the secured lender.”

The Supreme Court’s opinion explained that Sun at the time was facing a lawsuit by the drivers 
under the federal Worker Adjustment and Retraining Notification Act, 29 U.S.C.A. § 2101, which 
requires employers to provide notice to employees before a mass layoff. The lender would not 
agree to a settlement that paid the drivers money they could use to fund their suit against Sun, 
the opinion said.

“My concern over the holding is that the court once again used broad language to create a narrow 
holding,” Morse said.

But the decision continues the Supreme Court’s trend of restricting bankruptcy courts’ authority, 
leaving practitioners and judges “rowing upstream with an ever-shorter paddle,” he said.

In RadLax Gateway Hotel LLC v. Amalgamated Bank, 132 S. Ct. 2065 (2012), and later in 
Law v. Siegel, the Supreme Court was unanimous in its position that bankruptcy courts lack 
authority to exceed the express language of the code, Morse said in an expert analysis about 
Jevic published earlier this year in Westlaw Journal Bankruptcy.

Morse said he agreed with Justice Thomas that the issue presented in Jevic should have been 
allowed to continue developing in the lower courts.

STILL AN OPEN QUESTION

The majority made clear that it was not ruling on the legality of all structured dismissals — only 
those in which creditors were paid in violation of the priority rules without their consent.

“While this ruling certainly restricts the ability of structured dismissals to abrogate the Bankruptcy 
Code’s distribution scheme, the court left open whether structured dismissals in general are legal 
under the code,” said Melanie Gray, chair of bankruptcy litigation at Winston & Strawn LLP in 
Houston. “Consequently, we expect that structured dismissals will continue to be used to resolve 
Chapter 11 cases other than to accomplish distributions outside of the absolute-priority rule.”

In the wake of Jevic, structured dismissals will remain a viable alternative for resolving Chapter 11 
cases “but will require greater negotiation with the affected parties to obtain their consent,” said 
Robert Cox, a partner in the Charlotte, North Carolina, office of Bradley.

But Kurt Mayr of Bracewell LLP in Hartford, Connecticut, said he did not think the ruling would 
have a major effect on Chapter 11 restructurings.

“Structured dismissals are a relatively new and novel strategy employed in Chapter 11 cases,” he 
said. “The utility of this new tool was limited to unique circumstances, and therefore I don’t think 
this ruling will have any significant impact upon the operation of Chapter 11 restructurings.”  

©2017 Thomson Reuters. This publication was created to 
provide you with accurate and authoritative information 
concerning the subject matter covered, however it may 
not necessarily have been prepared by persons licensed to 
practice law in a particular jurisdiction.  The publisher is not 
engaged in rendering legal or other professional advice, 
and this publication is not a substitute for the advice of an 
attorney.  If you require legal or other expert advice, you 
should seek the services of a competent attorney or other 
professional.  For subscription information, please visit 
www.West.Thomson.com.


