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Transgender 
Law Primer:
Employment and 
Employee Benefit 
Considerations
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Become more adept at navigating 
transgender issues

Discuss laws that are implicated

Review recent litigation trends

Provide tips

Goals of Presentation



Key Terms

3



Transgender

• A person whose sex 
assigned at birth 
(usually based on 
external genitalia) 
does not match 
their gender identity 
(i.e., one’s 
psychological sense 
of their gender).
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• Refers to the 
extent to which a 
person’s gender 
identity, role or 
expression differs 
from the cultural 
norms prescribed 
for people of a 
particular sex.

Gender 
Nonconformity
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• Broadly defined as 
discomfort or 
distress that is 
caused by a 
discrepancy between 
a person’s gender 
identity and that 
person’s sex 
assigned at birth 
(and the associated 
gender role and/or 
primary and 
secondary sex 
characteristics) 

Gender 
Dysphoria



Changes in gender 
expression/role

Hormone 
therapy

Surgery to 
change primary/ 

secondary sex 
characteristics

Psychotherapy

Voice and 
Communication 

Therapy
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Gender Dysphoria
Treatments from WPATH 



This or That?

Reconstructive Cosmetic
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• “Unfortunately, in the field of plastic 
and reconstructive surgery, there is 
no clear distinction between what is 
purely reconstructive and what is 
purely cosmetic.”

WPATH’s View
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• “While most professionals agree that 
genital surgery and mastectomy 
cannot be considered purely cosmetic, 
opinions diverge as to what degree 
other surgical procedures (e.g., breast 
augmentation, facial feminization 
surgery) can be considered purely 
reconstructive.”

WPATH’s View



Which Laws Apply?
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Section 502(a)(1)(B)
• Enforce rights under terms of Plan; clarify right to benefits

Section 502(a)(3)
• Injunctive relief, equitable estoppel, breach of fiduciary duty

Section 502(c)(1)(B)
• Penalties for failure to provide documentation/information

Employee Retirement Income 
Security Act (ERISA)
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Discrimination on the basis of race, color, national origin, 
age, disability, or sex in covered health programs or 

activities. 

Applies to every health program or activity that receives 
federal funding, the Health Insurance Marketplaces, and 

plans offered by issuers that participate. 

No emotional distress damages.

Section 1557 of 
Affordable Care Act (ACA)
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• Plan’s treatment limitations applied to 
mental health and substance abuse 
disorder benefits must be “no more 
restrictive than the predominant 
treatment limitations applied to 
substantially all medical and surgical 
benefits covered by the plan.”

Mental Health Parity Act
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24 states and D.C. have laws 
banning transgender exclusions in 
health insurance.

State Law Limitations
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• Prohibits discrimination based on sex

• Bostock v. Clayton Cty. (S.Ct. July 15, 2020)
 Discrimination based on transgender status is 

sex discrimination.
 It is impossible to discriminate against a 

person for being homosexual or transgender 
without discriminating against the individual 
based on sex.

Title VII
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Bathrooms

Benefits

Beliefs

Bostock and the 3 Bs
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 “[W]e do not purport to address bathrooms, 
locker rooms, or anything else of the kind. 
The only question before us is whether an 
employer who fires someone simply for 
being homosexual or transgender has 
discharged or otherwise discriminated 
against that individual “because of such 
individual’s sex.”

Bostock on Bathrooms
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• “In Title VII, the term “‘discriminate 
against’” refers to “distinctions or 
differences in treatment that injure 
protected individuals.” . . .Firing employees 
because of a statutorily protected trait 
surely counts. Whether other policies and 
practices might or might not qualify as 
unlawful discrimination or find justifications 
under other provisions of Title VII are 
questions for future cases. . . .”

Bostock on Benefits
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• We are also deeply concerned with preserving the 
promise of the free exercise of religion enshrined 
in our Constitution. . . . And Congress has gone a 
step further yet in the Religious Freedom 
Restoration Act of 1993 (RFRA). . . Because RFRA 
operates as a kind of super statute, displacing the 
normal operation of other federal laws, it might 
supersede Title VII’s commands in appropriate 
cases.” 

Bostock on Beliefs
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• Prohibits discrimination because of disability 
which includes denial of “terms, conditions 
and privileges of employment.”

• “Disability” broadly includes “a physical or 
mental impairment that substantially limits 
one or more major life activities of such 
individual.”

ADA
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• ADA excludes from the broad definition of 
“disability” “transvestism, transsexualism, 
pedophilia, exhibitionism, voyeurism, 
gender identity disorders not resulting from 
physical impairments, [and] other sexual 
behavior disorders,” § 12211(b).

But . . . 



Cases / Legal Issues
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You decide

Does a policy that 
requires an individual 
to use a bathroom 
that does not 
conform with his or 
her gender identity 
constitute illegal 
discrimination? 
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• “A policy that 
requires an 
individual to use a 
bathroom that does 
not conform with 
his or her gender 
identity punishes 
that individual for 
gender non-
conformance, 
which in turn 
violates Title IX.”

BE v. 
Vigo Cnty. 
Sch. Corp. 
(S.D. Ind. 2022)



You decide

• Does a health 
plan’s exclusion of 
sex change 
procedures violate 
Title VII’s 
prohibition against 
discrimination 
based on sex?
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• Exclusion of 
coverage for sex 
change 
procedures 
“plainly 
discriminated 
because of 
transgender 
status” since it 
applied only to 
transgender 
members.

Lange v. 
Houston 
Cnty. 
(M.D. Ga. 2022)



You decide

• Does a Plan that 
excludes all facial 
feminization 
procedures on 
the basis that 
they are cosmetic 
constitute sex 
discrimination?
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• There are pending cases where this is 
a legal issue, but Court has not 
decided this issue.

Undecided



You decide

• Does a Plan that 
excludes all facial 
feminization 
procedures on 
the basis that 
they are cosmetic 
violate ERISA? 
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• Court granted motion 
to dismiss for the 
BCBS, finding: 

o Section 
502(a)(1)(B) claim 
failed because Plan 
incorporated policy 
which deemed facial 
surgeries to be 
cosmetic;

o Section 502(a)(3) 
claim failed because 
it was a repackaged 
claim for benefits.

Polonczyk
v. Anthem 
BCBS
(E.D. Ky. 2022)
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• Court denied motion to 
dismiss ERISA claims, 
finding that there was 
ambiguity as to 
whether the Plan 
covered facial 
feminization surgery.

• Court also found 
Plaintiff could pleading 
alternative theories for 
relief under ERISA.

Duncan 
v. Jack 
Henry & 
Assoc.
(W.D. Mo. 2022)



You decide

• Is Gender Dysphoria 
a gender identity 
disorder, such that it 
is excluded from the 
definition of a 
Disability under the 
ADA?
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• The ADA excludes from 
its protection anything 
falling within the plain 
meaning of “gender 
identity disorders,” as 
that term was 
understood “at the 
time of its enactment.” 
. . . But nothing in the 
ADA, then or now, 
compels the conclusion 
that gender dysphoria 
constitutes a “gender 
identity disorder” 
excluded from ADA 
protection. 

Williams 
v. Kincaid 
(4th Cir. 2022)
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• Under the plain 
language, §
12211(b)(1) 
excludes from ADA 
coverage a “gender 
identity disorder” in 
the categorical sense 
(rather than as a 
specific diagnosable 
condition). 

Jack 
Henry v. 
Duncan 
(W.D. Mo. 2022)
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First 
Amendment

ERISA 
preemption of 

state laws

Religious 
Freedom 

Restoration 
Act

No private 
cause of action

Standing

Failure to 
Exhaust 

Administrative 
Remedies

Defenses



Tips and Takeaways
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Supported Social Transition

Name 
change 

Appearance 
rules

Pronouns  

Bathroom 
choice

Benefits

Training
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Plan Benefits

• Hormone therapy
• Primary or secondary surgery
• Counseling

Does Plan cover 
gender dysphoria 

treatments?

• Which ones?
• What is the rationale? 

Are procedures 
excluded as 
cosmetic?

• Which ones?
• Is religious rationale documented? 

Are procedures 
excluded based on 

religious convictions?
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Claim of 
discrimination/wrongful 

denial of benefits

Submit to Claims 
Review Procedure Submit to HR Timely respond to 

informational requests

Claims/Inquiries



GETTING IN TOUCH

Questions?

Amy L. Blaisdell
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apb@greensfelder.com

314.516.2642
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