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What is the PMPA? 
Petroleum Marketing Practices Act  (15 U.S.C. §§ 2801, et seq.)

Federal franchise relationship law in the petroleum marketing industry

Enacted in 1978 to balance out what was seen as unequal bargaining power between integrated 
refiners and their dealers by regulating when a refiner could terminate or nonrenew a 
distributor or dealer/retailer, as well as when a distributor can terminate or nonrenew a 
dealer.

Preempts patchwork of state franchise laws but only re: termination and nonrenewal of the 
relationship



When Does the PMPA Apply?

Four elements to consider whether PMPA applies:
 Is the relationship between parties governed by PMPA?

 Is there an agreement for the supply of fuel?

- For the purchase of branded motor fuel for resale to the motoring 
public

 Is that agreement associated with a refiner’s mark?

- Motor fuel must be associated with a trademark

 Termination or nonrenewal of the agreement



Overview of what the PMPA does

 At its most basic, the PMPA governs only two types of actions by
a franchisor:

1. Prohibits a franchisor from terminating a franchisee during a
franchise term unless on specified grounds

2. Prohibits a franchisor from failing to renew a franchisee at
the end of a franchise term unless on specified grounds

 And it sets notice requirements the franchisor must follow 



Relevant Parties to PMPA Relationships

PMPA applies to contractual relationship between one of the following:

 a refiner and a distributor;

 a refiner and a retailer;

 a distributor and another distributor; OR

 a distributor and a retailer

What does that mean?



Relevant Parties to PMPA 
Relationships
 Refiners

Any person engaged in the refining of crude oil to produce motor fuel, 
including any “affiliate” of the refiner 

 Distributors
Any person including an “affiliate” who 

- Purchases motor fuel for sale consignment, or distribution to another; or

- Receives motor fuel on consignment for consignment or distribution to his own 
motor fuel accounts or to accounts of his supplier

• Does not include someone is an employee of, or merely serves as a 
common carrier providing transportation services for the supplier

 Retailers
Any person who purchases motor fuel for sale to the general public for 
ultimate consumption



Relevant Parties to PMPA Relationships

 Franchisor

A refiner or distributor who authorizes or permits a retailer or distributor to
use a trademark in connection with the sale, consignment, or distribution of
motor fuel

 Franchisee

A retailer or distributor who is authorized or permitted to use a trademark in
connection with the sale, consignment, or distribution of motor fuel

 Affiliate

Any person who (other than by means of a franchise) controls, is controlled
by, or is under common control with, any other person



PMPA Definitions

 Motor Fuel

Gasoline or diesel intended for use in motorized vehicular vehicles

 Marketing Premises

The physical premises used to sell, consign, or distribute fuel

 Leased Marketing Premises

Marketing premise owned, leased, or in any way controlled by a franchisor
and which a franchisee is allowed to use to sell, consign, or distribute fuel



PMPA Definitions

 Contract

Any oral or written agreement

 Trademark

Includes trademarks, trade names, service marks, or other identifying names
or symbols

 Franchise

Any contract relationship between a refiner and distributor, refiner and
retailer, distributor and distributor, or distributor and retailer, that involves
permitting the use of a refiner’s trademark for the sale, consignment, or
distribution of motor fuel

- Includes supply agreements



What Counts as a Termination 
or Non-Renewal?
Termination: End of a franchise relationship prior to its scheduled end date
Non-Renewal: Failure to renew a franchisee contract upon its expiration

WHAT ABOUT: 
 Site Debrands in Franchise Involving Multiple Sites?

Merely requiring individual sites to debrand is not a termination or non-renewal so 
long as the marketer retains other approved sites and the franchise relationship itself 
does not end

 Constructive Termination or Non-Renewal?

Franchisees often try to claim that a refiner’s/distributor’s  business decisions that 
they do not like or which could reduce their profitability will have the same eventual 
“effect” as an actual termination or non-renewal.  

Supreme Court has severely limited these claims, and they are now only possibly 
viable—if at all—where the franchisee actually abandons the franchise premises.  See
Mac’s Shell Service Inc. v. Shell, 559 U.S. 175 (2010)

 Assignment of contract to a New Franchisor?

As long as the PMPA elements remain intact, generally not a termination



Grounds for Termination or 
Non-Renewal: Ground 1: Breach 
of Contract  - § 2802(b)(2)(A)
 Breach of the Franchise Contract

- If the franchisee has failed to comply with a provision of the franchise contract 
that is reasonable and of material significance to the franchise relationship

- If a breach does not pertain to “material” provision, you may not terminate

Examples of material terms: 

- failure to meet minimum quantities; 

- failure to pay; 

- assignment of franchisee’ interest without franchisor consent;

- misbranding/trademark violations

 The conduct must have occurred within 120 days of the notice of 
termination or non-renewal

 Timing for Termination - No “Stale” Breaches 



Grounds for Termination or 
Non-Renewal: Ground 2: 
Bad Faith Efforts - § 2802(b)(2)(B)

 Bad Faith Efforts

- You may terminate (or non-renew) if the franchisee has failed to exert 
good faith efforts to carry out the provisions of the franchise

- Failure must be material (but contract provision need not be reasonable 
and of material significance)

- Timing for Termination: 

Must have given the franchisee written notice and a reasonable 
opportunity to cure, and then if cure is not made, must give termination or 
non-renewal notice within 180 days of conduct



Grounds for Termination or Non-Renewal: 
Ground 3: Occurrence of a Relevant Event 
- § 2802(b)(2)(C)

 Reasonable termination or nonrenewal based on the 
occurrence of an event relevant to the franchise 
relationship

 In some Circuits, these grounds are per se reasonable



Grounds for Termination 
or Non-Renewal: 12 Specific Reasons

1. Fraud or criminal misconduct

2. Declaration of bankruptcy or 
judicial determination of 
insolvency (but make sure to 
comply with any automatic stay 
issues)

3. Continuing severe physical or 
mental disability for at least 3 
months rendering the franchisee 
unable to continue proper 
operation of the marketing 
premises 

4. Expiration of an underlying lease 

5. Condemnation or other taking of 
the marketing premises pursuant 
to the power of eminent domain 

6. Loss of the franchisor's right to 
use the trademark



Grounds for Termination 
or Non-Renewal: 12 Specific Reasons

7. Destruction (other than by the 
franchisor) of all or a substantial 
part of the marketing premises

8. Failure to pay money due to 
franchisor

9. Failure to operate the marketing 
premises for 7 consecutive days 
(or a lesser period under certain 
circumstances)

10. Willful adulteration, mislabeling, or 
misbranding or other trademark 
violations

11. Knowing failure to comply with 
federal, state, or local laws or 
regulations

12. Conviction of any felony involving 
moral turpitude. 



Grounds for Termination or Non-Renewal: 
Other Grounds of Note

 Market withdrawal decision made after contract entered
- Must be in normal course (not specific to franchisee) and based on change 
in relevant facts and circumstances

- Cannot convert the premises to company operations

 Mutual Termination: an agreement between the Franchisor and 
Franchisee to terminate or nonrenew
- Must terminate within 180 days of agreement, and for non-renewal, may 
not be formed earlier than 180 days prior to original termination date

- 7-day rescission period for franchisee



Grounds for Non-Renewal Only
 The franchisee’s failure to agree to reasonable changes to the franchise

- Made in good faith and normal course of business

- Cannot be made for purpose of converting marketing premises to company operations

 The receipt of numerous bona fide complaints from consumers

- Must have apprised franchisee promptly of the complaints

- Franchisee must then fail to promptly take action to cure or correct the basis of the complaints

 Failure to operate in a clean and safe manner

- Must be at least third warning

 Franchisor decides to convert the marketing premises to non-fuel uses, to sell or materially alter or 
replace the premises, or that operations are uneconomical and will not become economical despite 
any reasonable changes

- If termination is based on altering/replacing or based on being uneconomical, franchisor cannot 
convert to company operations

- In the case of leased marketing premises, must give franchisee a bona fide offer to sell, transfer, 
or assign the franchisor’s interest in the premises or a right of first refusal to meet an offer 
received from a third party



Notice Requirements: 

 In writing 

 Contents 
- Intent to Terminate or Nonrenew

- Reasons (cite subsection for basis under the PMPA)

- Effective Date of Termination or Nonrenewal

- PMPA Summary Statement

 Delivery
- Certified mail 

- In person 



Notice Timing: How Soon 
to Terminate or Nonrenew?

 Standard timeframe: Notice is issued 90 days before termination 
or nonrenewal effective date

 Less than 90 days possible

- But only if not reasonable to give notice at least 90 days before 
termination/nonrenewal, must give notice on earliest date on 
which furnishing of such notification is reasonably practicable



Beware of technical violations

 Be careful about the contents of your Notice

 Yes, only certified mail or in person delivery!

 Track when the PMPA clock starts running: Clock to issue notice starts 
running when franchisor first gets actual or “constructive” notice of 
franchisee’s failure to comply: 

- 120 days or less (if giving 90 days’ notice)
- 60 days or less (if giving less than 90 days’ notice)

 Be mindful of ongoing conduct—can extend the clock



PMPA’s Relationship to State Laws

 Preemption

- State laws that attempt to govern the grounds for termination or non-
renewal are preempted, but those that only incidentally affect franchise 
termination or non-renewal are not preempted 

 State Franchise Laws 

- Not preempted except to areas of express PMPA coverage, and some states 
offer a variety of protections or require certain disclosures

 Assignments

- If franchisor assigns, will it constitute a termination?

- Some states require allowing franchisee assignments

- Must comply with state U.C.C on assignments as well

 Deed restriction issues

- Can be a conflict between deed restrictions to certain brands and changing 
the PMPA franchise brand, also can impact ROFR issues



What Claims Aren’t Governed 
By The PMPA:

 Pricing questions (Antitrust laws/UCC)

 Rebranding

 Requirements of what a franchisor includes in its franchise 
agreements

 State law requirements that aren’t preempted by the PMPA 

E.g., general franchise relationship requirements found in franchise law, 
divorcement statutes, state ROFR statutes, requirements about consent to 
franchisee assignments



Renewals

 Automatic/Defacto Renewals

 Renewals in Conjunction with Addendum

- Managing renewals after terminated extensions can be tricky

- Length of Renewal issues

 Unilateral Extension

 Franchisor can unilaterally extend a franchise without triggering a 
renewal

 Can structure contract to continually do so until expressly terminated or 
nonrenewed

 Timing For Offering Renewals 

 Need to build in time to issue 90-day notice of nonrenewal if renewal 
agreement not executed by franchisee



Trial Franchise (§ 2803)

 The franchisee must be new

 The initial term of the franchisee cannot be more than 1 year

 There must be an agreement in writing that states the following:

- that the franchise is a trial franchise

- the duration of the initial term of the franchise

- that the franchisor may fail to renew the franchise relationship at the 
conclusion of the initial term by notifying the franchisee of the franchisor's 
intention not to renew the franchise relationship

- that the limits on the franchisor’s rights to fail to renew are not applicable 
to the trial franchise. 



Other Sections of PMPA

 Renewable Fuel Pumps at Stations (§ 2807)

 Octane Disclosures (§§ 2821-2824)



Common Litigation Issues

 One (1) Year statute of limitations

 Good Faith and Fair Dealing and “Constructive” Termination

- Franchisees argue that a business decision violates the implied duty of good 
faith and thus allowed for a “constructive” termination or non-renewal 

 Litigation consequences of right to cure and “stale” violations

- Right to cure certain grounds, and must make decision quickly (120 day 
window)

 More lenient preliminary injunction standard for franchisees

- Franchisee only has to show that it has raised serious (non-frivolous) 
question going to the merits instead of a likelihood of success, not the FRCP 
65 standard

 Enhanced remedies 

- Including punitive damages and attorneys’ fees



What Contracts Aren’t Governed 
By the PMPA:

 Ancillary Agreements

- Credit arrangements to pay for fuel deliveries

- Incentive programs

- Reimaging incentive programs, etc.

- Reward and loyalty programs

 Related Convenience Store Franchises

- Split of authority on whether and when convenience store franchise 
agreement  is tied into the PMPA agreement 

- Handled on case-by-case basis



Frequently Asked Questions

 Constructive Termination

- Mac’s Shell

 120-day Rule/Stale terminations

 Assignments — does it trigger a termination under the 
PMPA?

 Does the PMPA create ROFR rights upon distributor sale of 
business or change of control?

 DocuSign

 Unbranded supply contracts
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