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Hot Topic #1:
Evolving patchwork of legal 

requirements.



OSHA

General Duty Clause
COVID-19 Healthcare 

Emergency Temporary 
Standard

ETS does not apply to 
non-hospital 

ambulatory care 
settings if non-

employees are screened 
for COVID-19

Protecting Workers: 
Guidance on Mitigating 

and Preventing the 
Spread of COVID-19 in 

the Workplace



CDC

Guide to 
Infection 

Prevention for 
Outpatient 

Settings: 
Minimum 

Expectations 
for Safe Care

Guidance for 
Businesses 

and Employers 
Responding to 

Coronavirus 
Disease 2019 
(COVID-19)

Post-
vaccination 

Considerations 
for 

Workplaces



EEOC

What You Should Know About 
COVID-19 and the ADA, the 

Rehabilitation Act, and Other EEO Law

https://www.eeoc.gov/wysk/what-you-
should-know-about-covid-19-and-ada-
rehabilitation-act-and-other-eeo-laws

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws


Arkansas 
COVID 
Act 

A person or a person's 
employee, agent, or 
officer is immune from 
civil liability for 
damages or injuries 
caused by or resulting 
from exposure of an 
individual to COVID-19 
on business premises 
owned or operated by 
the person or during 
an activity managed 
by the person. But 
immunity does not 
apply to:

(1) Willful, reckless, or 
intentional misconduct 
resulting  in injury or 
damages to another 
person; or

(2) Workers' compensation 
benefits paid by or on 
behalf of an employer to 
an employee under the 
Workers' Compensation 
Law, § 11-9-101 et 29 seq., 
or a comparable workers' 
compensation law of 
another jurisdiction.



Illinois 
COVID 
Immunity 
Act –
Died in 
Senate

Would have provided that any individual, business, or unit of 
local government shall not be liable for civil damages for any 
acts or omissions that result in transmission of COVID-19, 
other than damages occasioned by willful and wanton 
misconduct.

With the exception of willful and wanton 
misconduct, health care provider was to be immune 
from civil liability for any injury or death relating to 
the diagnosis, transmission, or treatment of COVID-
19 alleged to have been caused by any act or 
omission by the health care provider, which occurred 
at a time when health care provider was providing 
health care services consistent with current guidance 
issued by the Department of Public Health. 



Kansas 
COVID 
Act

Notwithstanding any other provision of law, a covered facility 
is immune from liability in a civil action for damages for a 
COVID-19 claim if such facility was in substantial compliance 
with public health directives applicable to the activity giving 
rise to the public health directives applicable to the activity 
giving rise to the cause of action when the cause of action 
occurred. 

Public health directives means: (1) state statutes or 
rules and regulations, or (2) federal statutes or 
regulations from federal agencies, including the CDC 
and OSHA.

Does not apply to gross negligence or willful, wanton or 
reckless conduct.



Missouri 
COVID 
Act 

No individual or 
entity engaged in 
businesses, services, 
activities, or 
accommodations 
shall be liable in any 
COVID-19 exposure 
action, as defined in 
the act, unless the 
plaintiff can prove by 
clear and convincing 
evidence that:

(1) The individual or 
entity engaged in 
recklessness or willful 
misconduct that 
caused an actual 
exposure to COVID-19; 
and

(2) The actual 
exposure caused 
personal injury to the 
plaintiff.



Missouri Signage

• WARNING –
• Under Missouri law, 

any individual entering 
the premises or 
engaging the services 
of the business waives 
all civil liability against 
the individual or entity 
for any damages based 
on inherent risks 
associated with an 
exposure or potential 
exposure to COVID-19, 
except for recklessness 
or willful misconduct.



State and Local Ordinances

Masking Ordinances

Sick Pay Ordinances – For example Chicago amended its Sick Pay 
Ordinance to provide that employees may use Sick Pay that 
employers are required to provide under the Ordinance for a list of 
reasons related to COVID-19.

Vaccine Ordinances – Chicago also enacted the Vaccine Anti-
Retaliation Ordinance, which prohibits employers from retaliating 
against workers for taking time to get the COVID-19 Vaccine.



Hot Topic #2 
What Do We Do About Low 

Vaccination Rates?



Vaccination Rates

• Fully Vaccinated: 43%
• At least 1 dose: 51%

Missouri

• Fully Vaccinated: 58.1%
• At least 1 dose: 75%

Illinois

• Fully Vaccinated: 43.5%
• At least 1 dose: 50.55%

Kansas



Can You Ask 
for Proof of 
Vaccination?

• Yes
o Requesting documentation or other 
confirmation of vaccination by a third party 
in the community is not a disability-related 
inquiry under the ADA, and the ADA’s rules 
about such inquiries do not apply.

o Limit inquiry to requesting a copy of the 
CDC Vaccination Card.



Who Gets to Know Vaccination Status?

Per EEOC, can only be disclosed on a need to know basis.

Generally, only HR personnel are entitled to the medical 
information, with a few exceptions for supervisors and managers 

Mandatory badge requirements on vaccination status should be 
avoided.

Employees may “voluntarily” disclose their own status to others



Can You Mandate Vaccines?
•Generally, yes.

• Requiring an employee to get the vaccine must be job 
related and consistent with business necessity because 
the employer believes an employee with COVID-19 will 
pose a “direct threat,” meaning that an infected employee 
poses “a significant risk of substantial harm to the health 
or safety of” herself “or others that cannot be eliminated 
or reduced by a reasonable accommodation.”

• EEOC has taken the position that COVID meets the direct 
threat standard. 



OSHA’s Guidance on 
Mandatory Vaccinations

OSHA suggests that employers 
consider adopting policies that 

require workers to get vaccinated
or to undergo regular COVID-19 

testing – in addition to mask 
wearing and physical distancing –

if they remain unvaccinated.



New Considerations: Boosters

• DHHS announced this 
week that those who 
received the Pfizer or 
Moderna vaccine should 
get boosters eight months 
after they received their 
second vaccine dose.

• Mandatory vaccine policies should require not only 
receiving both doses of vaccine, but also all boosters 
within timeframe recommended by U.S. Department 
of HHS.



What are the Exemptions from 
Mandatory Vaccination Rules?

Two Exemptions:
1. Sincerely Held 

Religious Beliefs
2. Medical 

Exemptions



Sincerely Held Religious Beliefs

Employer must provide an 
accommodation if doing so 
would not cause more than 

a minimal cost or burden 
on operations — an “undue 

hardship” under Title VII. 

You should normally 
assume a religious 

exemption request is based 
on a “sincerely held 

religious belief”

However, if there is an 
objective basis for 

questions about sincerity of 
religious belief, you can 

request additional 
supporting information



Sincerely Held Religious Beliefs

•2 most common religions referenced in legal 
vaccination exemptions are:
o Dutch Reformed Church. 
o Church of Christian Scientist.

•The COVID-19 vaccine does not include any 
porcine (e.g. pork gelatin) or animal products

•Pope Francis has stated that he believes 
everyone is morally obligated to get the 
vaccine.



Medical Vaccine Exemption
An employer must provide an accommodation to an 
unvaccinated employee with a properly documented 
medical condition for which the COVID-19 vaccine is 

contraindicated, so long as doing so would not would 
pose a direct threat

HR personnel should assess 
• (1) the duration of the risk; 
• (2) the nature and severity of the potential harm; 
• (3) the likelihood that the potential harm will occur; and 
• (4) the imminence of the potential harm.



What Can You Ask for if Religious 
Exemption is Requested?
•Tread carefully.
•EEOC says normally should not question 
religious belief.

•However, if there is reason to question 
sincerity, seek legal advice before asking 
for additional proof. 



What Can you Ask for if Medical 
Exemption is Requested?
•Note from the treating physician stating 
that the patient should not receive the 
vaccine

•Specifying the health condition that 
prohibits from receiving the vaccine

•When the health condition is expected to 
resolve such that vaccination is appropriate. 



Options for Facilitating 
Rather Than Mandating

Grant paid time off for 
employees to get vaccinated 

and recover from any side 
effects. (OSHA 
Recommends)

Given an incentive to 
complete both rounds of 

vaccination ($100 gift card, 
extra day off)



Hot Topic #3 
Do we need to continue 

mandating masks?



Mask Mandates -
Generally
• CDC

• Those who are not fully vaccinated and age 2 or > should 
wear a mask in indoor public places.

• In general do not have to wear outside.
• In areas with high numbers of COVID-19 cases, consider 

masks in crowded outdoor settings and for activities with 
close contact with unvaccinated.

• For employees with condition or taking medication that 
weaken immune system, may still not be fully protected, 
consider wearing mask.

• Masks required for public transportation.



Mask Mandates –
In Health Care

• CDC
• Staff, patients, residents and 

visitors should continue to 
wear masks in all healthcare 
facilities.

• Should also continue with 
CDC’s Control Guidance 
regarding visitation, physical 
distancing, work restrictions.

• Serves as an additional 
disincentive for Healthcare 
Workers to get vaccinated.



Hot Topic #4 
How do we handle 

exposures? 



Fully Vaccinated People

• Fully vaccinated people 
with a known exposure to 
someone with suspected 
or confirmed COVID-19 
should get tested 3-5 days 
after exposure and should 
wear a mask in public 
indoor settings for 14 
days or until they receive 
a negative test result. 



Unvaccinated People

• Tested immediately 
after being 
identified, and, if 
negative, tested 
again in 5–7 days 
after last exposure 
or immediately if 
symptoms develop 
during quarantine. 



Hot Topic #5 
Are we required to 
continue notifying 

exposed employees and 
doing contact tracing? 



Are you required to notify other 
employees if a worker tests positive?

• OSHA does not require employers to notify other 
employees if a coworker gets COVID-19. 

• BUT, employers must take appropriate steps to protect 
other workers from exposure to the virus that causes 
COVID-19. 
• Cleaning and disinfecting the work environment, 
• Notifying other workers to monitor themselves for 

signs/symptoms of COVID-19, or
• Screening program in the workplace (e.g., for 

signs/symptoms of COVID-19 among workers).



OSHA’s guidance on unvaccinated 
workers also says this:
• Instruct any workers who are infected, 

unvaccinated workers who have had close 
contact with someone who tested positive for 
COVID-19, and all workers with COVID-19 
symptoms to stay home from work to prevent or 
reduce the risk of transmission of the virus that 
causes COVID-19. 

https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/testing-non-healthcare-workplaces.html


CDC Guidance for Employers 
says this:

Employers should determine which 
employees may have been exposed to 

the virus and inform employees of their 
possible exposure to COVID-19 in the 

workplace. 

OSHA references this Guidance.



Hot Topic # 6  

My Coworker is Lying about 
Vaccination Status



OSHA Updated Guidance

• Implement 
protections from 
retaliation and set 
up an anonymous 
process for 
workers to voice 
concerns about 
COVID-19-related 
hazards.



Hot Topic # 7
I’m not vaccinated, but I’m 

willing to take the risk.



OSHA Updated Guidance

Employers may encounter 
unvaccinated employees who 

want to be treated the same as 
vaccinated employees based 
on the premise that they are 
willing to take certain risks. 

Accepting this approach would 
be at odds with OSHA’s 

position.  



Hot Topic #8
I want to telework.



Teleworking 
Considerations

•If requested as an 
accommodation for a 
disability
•Should engage with the employee to 
determine if it is a reasonable 
accommodation. 

•If there is no disability-related limitation
•No obligation to provide telework



HR Watch List



Legal claims arising from 
permanent remote work.



Potential risks

Failure to meet business registration requirements

Failure to properly withhold appropriate state and local taxes

Failure to pay required state and local minimum wage

Employees working off the clock

Need to comply with additional state and local leave and sick pay laws.

Additional non-discrimination laws

Required postings



Claims from 
Limited English Proficiency 

Patients



What does this mean?

Limited English Proficiency

• A term used in the United States that refers to a person who is not fluent in 
the English language.

Could be because
• English is not Native language
• Primary language may be American Sign Language (hearing impaired 

individuals)

Term used by the Office of Civil Rights and in the Affordable 
Care Act, Non-Discrimination Prohibitions



Source: WhiteHouse.gov



What is the Obligation?

To provide equally effective communication 
as for non LEP patients

• Recommend revisiting:
• Policies relating to LEP services – including 

interpreters and transcription
• Process / Resources
• Signage
• Training
• Documentation



Non-Discrimination Based 
on Sexual Orientation, 

Transgender, LGBT



Prohibition Against Discrimination 

• Supreme Court held last July that the prohibition on 
Sex Discrimination includes Sexual Orientation. 
• Bostock v. Clayton County, Georgia

• Federal anti-discrimination laws (Title VII) protect 
gay and transgender workers from workplace 
discrimination.



Things to Think About

Open question as to 
what this means for 

benefit plans – Do you 
have to provide 

transition benefits in 
health plan? Seeing 
increase in claims 

relating to benefit plans 
and covered services

Neutral 
pronouns in 
day-to-day 
practices, 

handbooks

Policies 
surrounding 
transitioning 
employees, 
tying to EEO 

policies

Training



Questions?

Amy Blaisdell
314-516-2642

apb@greensfelder.com



More Resources

For updates, visit:
• Greensfelder COVID-19 Resources page:

https://www.greensfelder.com/
covid-19-resources.html

• SimplyHR Blog:
https://www.greensfelder.com/
employment-and-labor-blog

https://www.greensfelder.com/covid-19-resources.html
https://www.greensfelder.com/employment-and-labor-blog


THANK YOU!

Legal Disclaimer: This document is not intended to give legal advice. 
It is comprised of general information. Employers facing specific 

issues should seek the assistance of an attorney.
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