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Today’s Objectives

• Engage a health care attorney to inform you of your duties 
and responsibilities – do not do it alone

• Understand the types of employment settings available
• Introduce the mechanics of a typical employment agreement
• After the first job/few years with the first employer



Why engage a (health care) attorney?

• Most general attorney practitioners are not experienced with 
health care issues (fair market value considerations, 
compliance with complex health care laws).
– While we cannot opine on fair market value questions – we have 

resources to help you determine whether the offer is in range for your 
specialty/market where you will be practicing

– We review physician employment agreements for a living

• General attorneys do not typically know what the malpractice 
insurance limits are and how much vacation time/CME 
allowance is sufficient.

• General attorneys may not be familiar with state law 
requirements for physician contracts (requirements in Illinois).



Why engage a (health care) 
attorney?

• You may be tempted to forego attorney review, but be aware of:
– The employment agreement being very unfavorable to you: broad and vague 

non-compete language, no rights to receive medical records in event of 
malpractice or licensure complaint; no specific time requirement for group to offer 
you partnership; tail/no tail insurance coverage (post employment obligations); 
you may not have the right to terminate agreement without being in breach of 
contract until the term is up (could be for as long as 3 years).

– Example: Non-compete was for 50 miles for 24 months including in and around 
City A, City B, City C (even in another state) even though the practice had one 
office practice and no business interests in these other cities. The physician is 
also required to pay $1000 for each day he works in violation of restrictive 
covenant…” And later in the agreement, the Physician waived his rights to assert 
that the restrictive covenants are overbroad or unenforceable, and promised not 
to institute suit or proceeding or otherwise to advance any position, defense, or 
contention to the contrary – essentially there is very little we can do with this non-
compete.

• Understanding contracts is complex and not taught in medical school or 
residency.



The Anatomy of an
Employment Agreement

• Term
• Duties and Responsibilities
• Exclusivity (Group with Hospital/ASC)
• Compensation
• Malpractice Insurance
• Non-Compete/Non Solicitation
• “Other Provisions”
• “Legal Mumbo Jumbo”



Term

• Term length, if any
– At-will
– Fixed term

• Automatic renewal
• Renewal options

• Termination
– For cause
– No cause
– Mutual vs. unilateral termination rights

• Clinical Privileges – Clean Sweep Provisions 

• Personal Considerations
– Job Security, Location (Non-Compete)



Duties and Responsibilities

• Clearly and specifically delineated
• On call duties/practice hours (is it equitable 

with similarly situated physicians?)
• Professional standards and certifications
• Practice locations
• Required to participate in Medicare and 

Medicaid and provide charity care



Exclusivity

• External professional activities – research, 
moonlighting, etc.
– Is it permitted?
– Liability insurance – are you covered?
– Can you keep these fees?  All revenue for 

professional services will likely be considered 
the “Employer’s.”



Compensation

• Fair market value issues for federal and state regulatory 
purposes
– Specialty and regional considerations
– Resources

• Third Party Sources
• Blended Averages

• Base salary
• Productivity-based compensation models
• Recruitment Incentives (repayment obligations)

– Sign-on Bonuses - Relocation expenses
– Loan forgiveness



Malpractice Insurance

• Type (claims made v. occurrence coverage) and amount of 
coverage

• Who will pay for the coverage?
• “Tail” coverage is necessary for claims made coverage

– Allocation of payment upon termination
– For-Cause vs. Voluntary
– Failure to Renew



Non-Compete

• Application upon Termination of Contract
– For Cause
– Voluntary Termination
– Failure to Renew 

• Frequently stated in terms of time and geography
• State Law governs enforceability 
• Negotiate Carve-Outs

– Time, Geography, Activities, Employers



Non-Solicitation

• Non-solicitation of Group’s clients and 
employees
– Public information
– General advertising

• Often times, these are non-negotiable -
result from past bad experiences by Group



Other Provisions

• Benefits
– Life, AD&D Disability, Medical/Dental/Vision, Maternity Leave

• PTO – Vacation
• Allowance for CME 
• Coding responsibility – Compliance – Most Groups have personal 

obligation for coding irregularities (federal and state laws)
• Confidentiality (patient and business)
• Dispute Resolution (arbitration)



“Legal Mumbo Jumbo” Provisions

• Assignment
• Representation and warranties
• Other

 Governing law
 Waiver of breach
 Notices
 Change in law
 Severability
 Attorneys’ Fees



Practice Buy-In Considerations

• Conditions to Buy-In
• Common Entity Structures
• Due Diligence
• Management Structure
• Transfer Restrictions and Mandatory Sale
• Profit Distributions
• Exit Strategy



Due Diligence

• Financial statements and tax returns
• Key contracts (PSA with Hospitals/ACS) / Related Party (Sub-

contracts)
• Personal guarantees and additional capital contributions
• Ownership structure and succession plan
• Prior and current malpractice/legal proceedings
• Insurance coverage
• Past/Current Audit history by government and third-party payors
• Legal Opinions regarding structure, distribution of revenue, 

production formula, ancillary business revenue



Any questions? 

Thank you.
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