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Overview 
 What is the current law for determining 

personal jurisdiction? 
 What are ERISA’s personal jurisdiction and 

venue rules? 
 What is the latest in forum selection clause 

litigation? 
 



Personal Jurisdiction 
A Refresher 



 Follow state law in determining the bounds of jurisdiction 
over persons.  

 Fed. R. Civ. P. 4(k)(1)(A) - Service of process is effective to 
establish personal jurisdiction over a defendant “who is 
subject to the jurisdiction of a court of general 
jurisdiction in the state where the district court is 
located.” 

Federal Court Personal Jurisdiction 



 Due Process Clause of the Fourteenth Amendment sets 
the outer boundaries of a state tribunal’s authority to 
proceed against a defendant.  

Boundaries of a State’s Authority 
Shaffer v. Heitner, 433 U.S. 186, 207 (1977).  
 



 U.S. Supreme Court held that a tribunal’s jurisdiction over 
persons stopped at the state’s geographic boundaries.  

 To be subject to personal jurisdiction, a defendant had to 
be physically present within the state’s borders.  

Original Rule 
Pennoyer v. Neff, 95 U. S. 714, 723-724 (1878).  
 



 State may authorize its courts to exercise personal 
jurisdiction over an out-of-state defendant if the 
defendant has “certain minimum contacts with [the State] 
such that the maintenance of the suit does not offend 
‘traditional notions of fair play and substantial justice.’” 

Minimum Contacts 
International Shoe v. Washington, 326 U. S. 310 (U.S. 1945). 
 



 Specific - defendant’s contacts “have not only been 
continuous and systematic, but also give rise to the 
liabilities sued on” 

 General - foreign corporation’s “continuous corporate 
operations within a state [are] so substantial and of such 
a nature as to justify suit against it on causes of action 
arising from dealings entirely distinct from those 
activities”  
 

Two Categories of Personal Jurisdiction  
International Shoe v. Washington, 326 U. S. 310 (U.S. 1945). 
 



 A court may assert general jurisdiction over a foreign 
corporation “to hear any and all claims against [it]” only 
when the corporation’s affiliations with the State in which 
suit is brought are so constant and pervasive “as to 
render [it] essentially at home in the forum State.”  
 

Essentially at home test 
Goodyear Dunlop Tires v. Brown, 564 U. S. 915, 925 (2011). 
 



1. corporation’s place of incorporation and  
2. corporation’s principal place of business.   

 

Two locations that meet the test 
Goodyear Dunlop Tires v. Brown, 564 U. S. 915, 925 (2011). 
 
 



What remains of  
International Shoe?  



 BUT … 
 Court applied “essentially at home” test to determine 

whether a foreign corporation may be subject to a court’s 
general jurisdiction based on the contacts of an in-state 
subsidiary.   

“The canonical opinion in this area remains 
International Shoe … ”  
 

Daimler A.G. v. Bauman, 571 U.S. 117, 127-28(2014). 
 



 “For an individual, the paradigm forum for the exercise of 
general jurisdiction is the individual’s domicile; for a 
corporation, it is an equivalent place, one in which the 
corporation is fairly regarded as at home.” 
 

 Left open the possibility that the limited number of 
forums for general jurisdiction could be enlarged in 
exceptional circumstances. 

Daimler A.G. v. Bauman, 571 U.S. 117, 127-28(2014). 



Venue 
How does all of this impact 

personal jurisdiction and venue 
under ERISA? 



 When an action is brought in a district court of the United 
States, “it may be brought in the district where the plan is 
administered, where the breach took place, or where a 
defendant resides or may be found and process may be 
served in any other district where a defendant resides or 
may be found.”  

ERISA § 502(e)(2) – Personal Jurisdiction 



 “When a federal court attempts to exercise personal 
jurisdiction over a defendant in a suit based upon a 
federal statute providing for nationwide service of 
process, the relevant inquiry is whether the defendant 
has had minimum contacts with the United States” as 
opposed to the state in which suit is brought.  
 

National Contacts Test 



 Three locations in which suit “may” be filed: 
1. where the plan is administered 
2. where the breach took place, and  
3. where a defendant resides or may be found.  
 

ERISA § 502(e)(2) – Venue 
 



 Brings into play the “essentially at home” test.  
 A defendant in an ERISA case “may be found” where it has 

such sufficient contacts with the state to be essentially at 
home in the forum.  

 Could extend beyond the plan sponsor or insurer’s place 
of incorporation and principal place of business. 

Where a defendant “may be found” 



Forum Selection Clauses 
A solution to avoid ERISA’s broad 

venue & personal jurisdiction 
provisions 



 3 circuit courts and more than 40 district court decisions 
have upheld the enforcement of forum selection clauses 
in ERISA plans. 

“[A] clear consensus has emerged among the federal 
courts” that forum selection clauses in ERISA plans are 
enforceable.   
 

Feather v. SSM Health Care, 216 F. Supp. 3d 934, 941 (S.D. Ill. 2016). 
 



 Has had three opportunities to weigh in and has declined 
to do so. 
1. Smith v. Aegon Cos. Pension Plan, 136 S. Ct. 791, 193 

L. Ed. 2d 708 (2016). 
2. Clause v. U.S. Dist. Court for E.D.M.O., 137 S. Ct. 825, 

196 L. Ed. 2d 608 (2017) 
3. Mathias v. U.S. Dist. Court for C.D.I.L., 138 S. Ct. 756, 

199 L. Ed. 2d 617 (2018) 
 

 

Supreme Court 



 Declined to give deference to an amicus brief filed by the 
United States Department of Labor (“DOL”) arguing 
otherwise.  

 Supreme Court sought the views of the Solicitor General. 
 Solicitor General sided with the DOL but recommended 

that the issue percolate more in the appellate courts. 
 
 

6th Circuit held ERISA forum selection 
clauses are enforceable 

Smith v. Aegon Cos. Pension Plan 
 



 Petition for writ of mandamus that sought to overturn the 
United States District Court for the Eastern District of 
Missouri’s denial of retransfer to the District of Arizona 
where the case was originally filed. Id.  

 8th Circuit also unanimously denied plaintiff ’s motion for 
rehearing en banc. 

8th Circuit denied mandamus 
Clause v. U.S. Dist. Court for East. Dist. of Missouri 
 



 Participant originally filed suit in Pennsylvania.  
 Claimed ERISA’s venue provision invalidated plan’s FSC. 
 E.D. Pa. disagreed and transferred to C.D. Ill.   
 Plaintiff moved for retransfer arguing that ERISA’s venue 

provision invalidated the FSC. Court denied motion.  
 Seventh Circuit noted: Nothing in the text of ERISA’s 

venue provision “expressly invalidates forum-selection 
clauses in employee-benefits plans.”  

7th Circuit denied mandamus 
Mathias v. U.S. Dist. Court for Cent. Dist. of Illinois 
 



The Analysis 



 “For the convenience of parties and witnesses, in the 
interest of justice, a district court may transfer any civil 
action to any other district or division where it might 
have been brought or to any district or division to which 
all parties have consented.” 

Section 1404(a) 



 District court considering a Section 1404 transfer motion 
must conduct a “flexible and individualized analysis” that 
considers and balances the plaintiff ’s choice of forum and 
private interest factors, such as convenience to the 
parties and witnesses, with public interest factors, such 
as efficient administration of the court system and the 
relationship of each community to the controversy.  
 

Where there is no Forum Selection Clause 



 Changes the Section 1404 analysis in three ways. 
 

When there is a Valid Forum Selection Clause 
Atl. Marine Const. Co. v. U.S. Dist. Court for W. Dist. of Texas, 571 U.S. 49, 60-61 (2013) 
 



 Rather, as the party defying the forum-selection 
clause, the plaintiff bears the burden of 
establishing that transfer to the forum for which 
the parties bargained is unwarranted.  
 

First:  
Plaintiff’s choice of forum merits no weight. 

Atl. Marine Const. Co. v. U.S. Dist. Court for W. Dist. of Texas, 571 U.S. 49, 60-61 (2013) 
 



 Court “must deem the private interest factors to weigh 
entirely in favor of the preselected forum.” Id. at 64.  

 The court considers only public interest factors.  
 “Because those factors will rarely defeat a transfer 

motion, the practical result is that forum-selection 
clauses should control except in unusual cases.” Id. at 64.  
 

Second: Court does not consider private 
interest factors. 
 

Atl. Marine Const. Co. v. U.S. Dist. Court for W. Dist. of Texas, 571 U.S. 49, 60-61 (2013) 
 



1. administrative difficulties flowing from court congestion; 
2. the local interest in having localized interests decided at 

home; 
3. familiarity of the forum with the law that will govern the 

case;  
4. avoidance of unnecessary problems of conflict of laws of 

the application of foreign law. 

Public Interest factors 
Atl. Marine Const. Co. v. U.S. Dist. Court for W. Dist. of Texas, 571 U.S. 49, 60-61 (2013) 
 



Third: Court does not take into consideration 
the original forum’s choice of law provisions.  

Atl. Marine Const. Co. v. U.S. Dist. Court for W. Dist. of Texas, 571 U.S. 49, 60-61 (2013) 
 



Declining Enforcement 

These cases are “outliers that other 
courts have declined to follow.”  
- Feather v. SSM, 216 F. Supp. 3d at 940 



 Less than 10 district court opinions have diverged from 
the majority view and declined to enforce forum selection 
clauses contained in ERISA plans.  

 Court declined to enforce FSCs because: 
— 1. FSCs are per se invalid 
— 2. Lack of notice or consent 

The “Outliers” 



 Harris v. BP Corp. N.A., Inc., 2016 U.S. Dist. LEXIS 89593 
(N.D. Ill. July 8, 2016) 

 Dumont v. PepsiCo, 192 F. Supp. 3d 209 (D. Me. June 29, 
2016)  

 Coleman v. Supervalu, 920 F. Supp. 2d 901 (N.D. Ill. 2013)  
 Nicolas v. MCI Health and Welfare Plan No. 501, 453 F. 

Supp. 2d 972, 974 (E.D. Tex. 2006) 
 

FSCs contravene public policy of ERISA. 



 Dumont v. PepsiCo, Inc., 192 F. Supp. 3d 209 (D. Me. June 
29, 2016) (lack of consent) 

 Mezyk v. U.S. Bank Pension Plan et al., 2009 U.S. Dist. 
LEXIS 107574 (S.D. Ill. 2009) (not “negotiated with or 
reasonably communicated to the plaintiffs”) 
 

FSCs are unenforceable due to lack of notice 
or consent. 



The Case for Enforcement 



 In enacting ERISA, Congress sought “to create a system that is [not] 
so complex that administrative costs, or litigation expenses, unduly 
discourage employers from offering [ERISA] plans in the first place.”  

 “[T]he interest of uniformity” includes avoiding “a patchwork of 
different interpretations of a plan … that covers employees in 
different jurisdictions.”  

 If courts adopt varied interpretations of individual plan provisions, 
plan participants could be entitled to different benefits. 

 Avoidance of “a patchwork of different interpretations of a plan … 
that covers employees in different jurisdictions.” 

 Varied interpretations could result in different benefits.  
 Savings can be passed on to participants.  

Forum selection clauses advance ERISA’s 
goals of uniformity. 
 

Conkright v. Frommert, 559 U.S. 506, 517 (2010). 



 Removing any question about where a case should be 
filed and selecting the most cost-effective location for 
litigation for the plan results in savings that can be passed 
on to participants.  

 In enacting ERISA, Congress sought “to create a system 
that is [not] so complex that administrative costs, or 
litigation expenses, unduly discourage employers from 
offering [ERISA] plans in the first place.”  

  

FSCs promote low cost litigation. 
Conkright v. Frommert, 559 U.S. 506, 517 (2010). 
 



And Defendants’ Rebuttal 

Plaintiffs’ arguments against 
enforcing FSCs 



 Response: 
— Statute is not phrased in rights-granting terms; it states 

only that an action may be brought in one of 3 places.  
— Congress did not state parties cannot narrow the 

options. 
— When Congress meant to take away a party’s freedom 

to contract, it did so with mandatory language.  
— ERISA cases that do not involve FSCs are routinely 

transferred to the site of plan administration “for the 
convenience of the parties and witnesses.” 

ERISA’s venue provision creates a strong 
public policy that invalidates FSCs.  
 

Plaintiffs’ Argument 



 Response: 
— ERISA’s enforcement provisions were designed “to 

remove jurisdictional and procedural obstacles which 
in the past appear to have hampered effective 
enforcement of fiduciary responsibilities under state 
law for recovery of benefits due to participants.” 

— The obstacles Congress was referring to were problems 
under state trust law, such as “exculpatory clauses 
under which the trustee is relieved from liability for 
certain actions.” 

 

ERISA’s policy of providing ready access to 
federal courts invalidates FSCs. 
 

Plaintiffs’ Argument 



 Response: 
— Federal courts have liberal admission and pro hac vice 

admission rules. 
— Neither counsel nor participants are likely to appear in 

court. 
— Successful participants are entitled to attorneys’ fees 

under the statute.  

FSCs deprive plan participants of their day in 
court. 
 
 

Plaintiffs’ Argument 



 Response: 
— ERISA 404(a)(1)(D) states that a “fiduciary shall 

discharge his duties … in accordance with the 
documents and instruments governing the plan insofar 
as such documents are consistent with”  

— ERISA’s venue provision does not create a fiduciary 
duty and, thus waiver of the provision cannot be a 
breach of fiduciary duty.  
  

 

Enforcement of an FSC in an ERISA plan 
breaches a fiduciary duty. 

Plaintiffs’ Argument 



 Response: 
— Forum selection clauses are “presumptively valid and 

enforceable” even when they are “not the product of 
an arms-length transaction.”  
 

 

FSCs should not be enforced because the 
participant did not have an opportunity to 
negotiate them. 

Plaintiffs’ Argument 



 Response: 
— Because a participant does not generally have the right 

to negotiate or reject the terms of an ERISA plan, 
whether a participant has notice of a forum selection 
clause is irrelevant. 

The participant did not have notice of the 
FSC. 

Plaintiffs’ Argument 



Emerging Issues 



 Held: Provision required any legal action with regard to 
any claim submitted through the administrative claims 
and appeals process to be filed in the selected venue.  

New Argument: FSC in a plan only applies to 
denial of benefits claim and not to breach of 
fiduciary duty claim. 

Robertson v. Pfizer Retmt Comm., et al., 2018 U.S. Dist. LEXIS 126427 (E.D. Penn. July 27, 2018) 



 Choose one mandatory forum where all disputes “relating 
to or arising under the Plan” must be brought.  

 Include the clause in its own free-standing provision to 
make it clear that it applies to all disputes.  

 Provide that that forum’s law applies to all disputes. 
 Include reference to the clause in the summary plan 

description. 
 Reference the clause in final denial letters. 

 

Drafting Tips 



Thank you! 
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