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Introduction 
 
The estate planning paradigm has recently shifted as a result of the passage of the 2017 

Tax Cuts and Jobs Act1 (Tax Act) from a focus on transfer taxes, such as estate, gift and 
generation-skipping (GST) taxes, to income taxes. This is a result of the significant increase in 
the federal basic exclusion amount in 2018 to $11,180,000 from $5,490,000 in 2017. 
Consequently, many families that were previously on the cusp of, or subject to estate tax, now 
find themselves unlikely to find their estates subject to estate tax…at least for the time being.  

 
Consequently, there is now a strong desire to reduce income taxes and in particular, 

capital gain, by including certain low-basis assets in a decedent’s estate at death. As discussed in 
more detail below, this inclusion may result in the asset obtaining a basis step-up at death, 
thereby erasing any built-in gains, providing a potentially significant tax benefit for the recipients 
of the assets. This estate inclusion is contrary to prior planning techniques that attempted to 
avoid inclusion in the decedent’s estate – which otherwise could cause the assets to be subject to 
estate taxes. However, with the aforementioned increase in federal basic exclusion amount to 
$11,180,000 per individual, this estate tax risk may be eliminated. Furthermore, the concept of 
potential capital gain is easier for the client to understand – as they are familiar with and have 
likely reported capital gains – where estate tax and planning may be a more foreign concept.  

 
All that being said, due to the sunset of certain provisions of the Tax Act, the basic 

exclusion amount of $11,180,000 is set to revert to the prior $5,000,000, adjusted for inflation, 
beginning January 1, 2026.  

 
The aforementioned basis step-up planning for assets that are currently or will be held by 

an irrevocable trust is more complicated. It is not uncommon for credit shelter trusts held for a 
surviving spouse, or other irrevocable trusts, including lifetime trusts, for other beneficiaries, to 
hold assets that have appreciated in value since the grantor’s death. These trusts were generally 
designed to be considered outside of the beneficiary’s taxable estate at death, and generation-
skipping transfer (GST) tax exemption may have been allocated to the trust assets to avoid GST 
tax from generation-to-generation. Based upon the lower federal basic exclusion amounts at the 
time, this provided a significant tax benefit if the beneficiary was at risk of having a taxable 
estate. However, unless the assets in the trust have not appreciated, or there is no immediate 
expectancy of sale of those assets, the expected income tax consequences could be greater for the 
trust and its beneficiaries than the transfer tax consequences if the assets were includable in the 
beneficiary’s estate. Consider the following example:  

 
Dad died in 2009, unmarried, and leaves the assets in his revocable living 

trust to Daughter to be administered in a trust for her life, with discretionary 
distributions to Daughter subject to an ascertainable standard. The assets are 
primarily marketable securities valued at Dad’s death at $3,000,000. The executor 
of Dad’s estate allocated Dad’s remaining GST tax exemption to Daughter’s 
lifetime trust.  
 

                                                 
1 Pub. L. N. 115-97. 
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Daughter dies in 2018 and the assets have increased in value to 
$5,250,000. Daughter is unmarried, but has three children from a prior marriage. 
Dad’s trust provides that at Daughter’s death, Daughter’s children will each 
receive an equal share of Daughter’s lifetime trust, which share will continue in 
trust for the child for their life, under the same terms as Daughter’s lifetime trust.  

 
Daughter only had $200,000 in assets in addition to her interest in her 

lifetime trust. Thus, Daughter will not have a taxable estate, and will have only 
utilized $200,000 of her lifetime estate tax basic exclusion amount, leaving nearly 
$10,980,0002 unused.  

 
Each of Daughter’s children receives marketable securities worth 

$1,750,000, with a basis of $1,000,000, in each of their respective lifetime trusts.  
 
Let’s assume that the children require significant distributions from their 

newly created lifetime trusts for new homes, funding educations, and other living 
expenses. To fund these distributions, the trustee liquidates all the appreciated 
securities in each trust to raise cash to cover each beneficiary’s expenses. As a 
result, each trust recognizes gain in the amount of $750,000 taxable to the trust, or 
a total of $2,250,000 in gain between all three of the trusts.3 Assuming for 
simplicity a 23.8% federal long term capital gain rate plus net investment income 
tax, and a 6% state tax, the total tax liability will be approximately $223,500 per 
trust. This results in a net amount available for distribution to each child of 
approximately $1,526,500. 

 
However, let’s instead assume that Daughter was able to utilize a portion 

of her remaining estate tax basic exclusion by causing all of the assets included in 
her lifetime trust to be included in her estate for estate tax purposes at her death. 
As a result, all $5,250,000 in marketable securities is included in her taxable 
estate, in addition to the $200,000 in assets that she held outside of the trust. Thus, 
her total gross estate is increased to $5,450,000, but is still well under the basic 
exclusion amount in 2018 of $11,180,000. Now, all the assets in the lifetime trust 
will receive a basis step-up equal to fair market value of $5,250,000, erasing the 
$2,250,000 in unrealized gain.4  

 
As a result, each of Daughter’s children will have the full $1,750,000 

available for distribution from each of their respective lifetime trusts, resulting in 
a total savings amongst all the children’s lifetime trusts of approximately 
$670,500.  

  

                                                 
2 Based upon the 2018 basic exclusion amount of $11,180,000. 
3 Assuming that capital gains are not included as part of distributable net income (DNI). 
4 Recall that the basis of property acquired from or passing from a decedent is generally reset to the fair market 
value of the property on the decedent’s date of death (or the alternate valuation date). See IRC § 1014(a); Reg. § 
1.1014-1(a). 



4 
 

So how can Daughter have these assets includable in her estate to achieve a basis step-
up? Better yet, how can the trustee of Daughter’s lifetime trust select the amount of assets to 
include in Daughter’s estate, or even pick and choose which assets will be includible - perhaps 
those most likely to be sold or depreciated?  

 
There are techniques that may be utilized both in the preliminary stages at trust creation, 

as well as during administration, even following the grantor’s death, to achieve a basis step-up 
for assets included in an irrevocable trust, including a lifetime trust as described above. The 
following outlines several of those strategies, with a particular focus on the use of testamentary 
general powers of appointment to cause estate inclusion for basis step-up. 
 
Distribution of the Trust Assets or Termination of the Trust  

 
A simple method to obtain a basis step-up at Daughter’s death would be for the trustee to 

distribute the low-basis assets, in-kind, to Daughter during her life up to the maximum amount 
that can be includable in her estate without causing an estate tax.  

 
While simple on its face, the trustee will be faced with several important considerations. 

First, the trustee will need to consider whether or not such distributions are authorized or if such 
a distribution could cause a breach of the trustee’s fiduciary obligations to the remainder 
beneficiaries. Secondly, the trustee must also consider loss of creditor protection for the assets, 
including estate creditors. Also, depending upon the timing of the distribution and its proximity 
to death, the trustee will need to consider the likelihood of the beneficiary’s divorce, the future 
wealth generation potential of the beneficiary, or possible changes to the tax law. Thus, it may 
become difficult to assess how much is the right amount and when is the right time to make a 
distribution to achieve the desired result.  

 
The trustee may also have the authority in the trust document to terminate the trust early 

to distribute the assets to the beneficiary to cause estate inclusion, or may have such authority 
under state law.5 However, for the reasons stated above, such a termination comes with its own 
set of problems that may not be outweighed by the income tax benefits of achieving a basis step-
up. 
 
Use of a Testamentary General Power of Appointment 

 
The use of a testamentary general power of appointment can be a powerful tax planning 

tool. While an important aspect of estate tax planning is often the avoidance of an inadvertent 
creation of a general power of appointment,6 when used properly, a general power of 
appointment can provide significant income tax planning opportunities. 
                                                 
5 Commonly, a trust instrument will provide for the termination of an uneconomic trust if the value of the trust 
property is insufficient to justify the cost of administration. The same is permitted under the Uniform Trust Code 
(2010) (UTC), see UTC § 414. In addition, a noncharitable irrevocable trust may also be terminated with the consent 
of the settlor and all beneficiaries under UTC § 411. However, not all states have adopted the UTC and in those 
states that have, many have modified it in various ways. 
6 Consider the inclusion of a tax savings provision in the UTC and the many states that have enacted tax savings 
statutes to avoid the inadvertent creation of a general power of appointment by the designation of an interested 
trustee. (See, e.g., UTC § 814, § 456.8-814 RSMo. (Missouri), T.N. Code § 35-15-814 (Tennessee), Cal. Prob. Code 
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Missouri has adopted the Uniform Powers of Appointment Act (UPAA) with several 

modifications, called the Missouri Uniform Powers of Appointment Act (the “Act”).7 As a 
preliminary matter, the Act provides a few definitions that will continue to be used through this 
article. They include, the “donor”, defined as the person who creates a power of appointment; the 
“powerholder”, or the person in which a donor creates a power of appointment; “appointive 
property”, the property or property interest subject to a power of appointment; “permissible 
appointee”, a person in whose favor a powerholder may exercise a power of appointment; and 
the “appointee”, the person to which a powerholder makes an appointment of appointive 
property.8 

 
A “general power of appointment” is defined under the Code9 as a power which is 

exercisable in favor of the (i) powerholder, (ii) the powerholder’s estate, (iii) the powerholder’s 
creditors, or (iv) the creditors of the powerholder’s estate.10 The mere possession of a 
testamentary general power of appointment by a powerholder at the time of his or her death 
results in the appointive property being included in the powerholder’s estate, whether or not the 
power is actually exercised.11 Inclusion has even occurred where the powerholder was unaware 
of the existence of the power.12 If by reason of the power the appointive property is required to 
be included in determining the value of the powerholder’s gross estate (regardless of whether or 
not it is exercised), then the basis of the appointive property will be the fair market value of the 
property at the date of the powerholder’s death (or alternate valuation date).13 As a result, for 
those low-basis assets subject to the power, a basis step-up will occur even if the powerholder 
did not actually exercise the power. 

 
 A power to appoint to merely the powerholder’s creditors alone will be enough to create 
a general power of appointment. Thus, the scope of the power can be as narrow or as broad as 
the donor desires, so long as one of the required permissible appointees is included. Therefore, as 
the assets will typically remain in the trust (unless the powerholder exercises the power to 
appoint outside the trust), the donor may have the opportunity to retain many of the benefits of 
the trust, such as creditor and divorce protection (subject to some limitations discussed below), 
while at the same time, causing the assets of the trust to be includable in the powerholder’s estate 
for income tax planning purposes.  
 

The donor may be concerned about the power holder exercising the power outside of the 
trust or to an undesirable person. For instance, the donor may fear that the powerholder will 
exercise the power in favor of the powerholder’s estate or to someone that the powerholder 

                                                                                                                                                             
§§ 16081 and 16082 (California), N.Y. EPTL § 10-10.1 (New York)). 
7 See RSMo. § 456.970 et seq.  
8 See RSMo. § 456.975. 
9 All references to the “Code” are to the Internal Revenue Code of 1986, as it may be amended from time to time. 
10 IRC §§ 2041(b)(1) and 2514(c). Interestingly, the UPAA and the Act uses the singular “creditor.” However, there 
are no IRS rulings or court decisions that address this difference in terminology. See Bridgers, Basis Step-Up 
Planning: A Double-Edged Sword, Probate & Property (July/August 2018). 
11 IRC § 2041(a)(2); Reg. § 20.2041-3(b).  
12 See Estate of Freeman v. Commissioner, 67 T.C. 202 (1976).  
13 See IRC § 1014(b)(9); Reg. § 1.1014-2(b)(2). Reg. § 1.1014-2(a)(4) provides a basis adjustment for property that 
actually passes pursuant to the exercise of the power.  
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purposely creates a debtor-creditor relationship with to direct the assets. The donor could require 
that the power be exercised only with the consent of someone else who is considered a non-
adverse party. That is, someone who does not have a substantial interest in the property subject 
to the power which is adverse to the exercise of the power in favor the powerholder, the 
powerholder’s estate, the powerholder’s creditors, or the creditors of the powerholder’s estate.14 
This could include an independent trustee or even permission of a probate court.15 A debtor-
creditor relationship should be created by an arm’s length transaction with actual consideration 
exchanged. 
 
Formula Testamentary General Power of Appointment 

 
One challenge, however, is for the donor to know when or when not to include a 

testamentary general power of appointment. That is, the trust grantor would need to predict with 
certainty a beneficiary’s future economic situation, the growth or decline in value of the trust 
assets, or the changes in tax laws. However, one way to deal with these uncertainties, if in the 
drafting stages of the trust, is for the grantor to provide the beneficiary a formula testamentary 
general power of appointment over the trust assets. Such a formula could cause the trust assets to 
be includible in the estate of the beneficiary to the extent that such assets would not cause a 
federal or state estate tax, or, be granted in an amount equal to the then available federal estate 
basic exclusion amount at death (including any DSUE amount) and state exemption, less taxable 
transfers.16 An even more precise formula could allow for estate inclusion to the extent that the 
income tax savings attributable to the basis step-up exceeds the estate tax attributable to 
inclusion in the beneficiary’s estate.  
 
Targeting Specific Assets 

 
Once the amount of the power is determined, the formula could then distinguish between 

the trust’s assets that would benefit the most from a basis step-up. That is, the power could be 
tailored even closer to the objective by specifically subjecting only “appreciated” assets to the 
power and inclusion in the beneficiary’s estate. Further, the formula could potentially exclude 
those assets that are less likely to be sold (such as an interest in a family-owned business) or 
include those assets that are unlikely to be sold, but are, for example, depreciable, and could still 
cause an income tax benefit from a basis step-up.17 In any event, if the total value of all assets of 
the trust exceeds the general power of appointment amount, then it would be important for the 
formula to include those assets that would otherwise have the highest relative income tax cost to 
fair market value. Otherwise, the basis adjustment will be applied pro-rata amongst all the trust 
assets regardless of whether the assets would benefit from a basis step-up.18      

 
 
 

                                                 
14 IRC § 2041(b)(1)(C)(iii); Reg. § 20.2041-3(c)(2). 
15 See Picciano v. United States, 532 F. Supp. 246 (S.D. Ohio 1981). 
16 The regulations permit a power of appointment over only a portion of a trust. See Reg. § 20.2041-1(b)(3).  
17 See Berry and Lee, Retaining, Obtaining, and Sustaining Basis, Fortieth Annual Notre Dame Tax and Estate 
Planning Institute (2014), p. 44, for a detailed step-by-step approach to constructing a formula.  
18 Id. 
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Multiple Trusts 
 
 If the beneficiary has multiple trusts in which they are a powerholder of a testamentary 
general power of appointment, the formulas should provide that the power apply in proportion to 
the fair market value of the appreciated assets in each such trust bears to the value of the 
appreciated assets in all such trusts.  

 
GST Tax Considerations 
 

Clearly, utilizing a formula testamentary general power of appointment will require not 
only careful drafting, but also review of a variety of factors outside of the income tax impact on 
the trust assets. For example, if the powerholder’s remaining federal basic exclusion amount is in 
excess of the powerholder’s remaining GST tax exemption, then a formula that contemplates 
utilization of the federal basic exclusion amount could result in a trust that receives a basis step-
up for a portion, or all, of its assets, but be left with both GST tax exempt and non-exempt assets. 
Thus, a determination would need to be made as to whether to limit the power to the lesser of the 
basic exclusion amount or the remaining GST tax exemption, or build into the formula a 
mechanism for the disposition of assets based upon the GST tax exempt status of the assets.19 

 
If the assets in an irrevocable trust are not GST tax exempt, the use of a formula 

testamentary general power of appointment could also prove useful to avoid GST tax. In the 
example above, if Dad had not allocated GST exemption to the lifetime trust for Daughter, a 
GST tax would be incurred upon Daughter’s death when her trust terminated and the assets were 
distributed to lifetime trusts for her children.20 While the assets in the trust would have received 
a basis step-up,21  a 40% GST tax would have been incurred. However, by using a formula 
testamentary general power of appointment to cause the lifetime trust assets to be included in 
Daughter’s estate, the GST tax may be eliminated22 and Daughter may be permitted to allocate 
her GST exemption23 to the trust to cause the assets to be GST tax-free for subsequent 
generations.  
 
State Estate Tax Concerns 

 
In addition to GST tax issues, in states that have a state-level estate tax, a federal basic 

exclusion amount that is in excess of a state level estate tax exemption could also cause planning 
headaches. Consider that New York has an exemption amount of $5,250,000 on or after April 1, 
2017, and on or before December 31, 2018. However, if the decedent’s gross estate exceeds this 
amount by more than 5%, the entire state level exemption goes away. In certain cases, the tax 
differential may still prove beneficial. However, if unintended, a formula testamentary general 
power of appointment that provides for the power to be exercised over an amount of assets up to 
the federal basic exclusion amount (or that would not cause federal estate tax) could result in 
                                                 
19 Id. at p. 45. 
20 See IRC § 2612(a)(1) for the definition of a “taxable termination.” 
21 See IRC § 2654(a)(2). 
22 See Reg. § 26.2612-1(b)(1)(i) provides that a taxable termination does not occur if the termination is a transfer 
subject to estate or gift tax. 
23 See Reg. § 26.2632-1(d)(1) for executor’s allocation of GST exemption to property included in the decedent’s 
gross estate on Form 706.  
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state level estate tax. For example, in a situation where the power causes the gross estate of a 
decedent who dies in 2018 to be increased to a value of $5,600,000, despite no federal estate tax 
being due, a New York estate tax would be assessed in the amount of $462,800.24 That’s 
$462,800 of tax on $350,000 of additional assets.   

 
IRS Challenges to Formula Approach 
 

Some commentators have also expressed concern that the IRS may not respect a formula 
testamentary general power of appointment that is based upon whether or not the power would 
cause an estate tax.25 However, there are numerous cases and rulings concerning funding trusts 
using formulas.26 Consider that formulas are used frequently for credit shelter trust and GST trust 
funding. 

   
Despite the complexities, a formula testamentary general power of appointment provides 

a benefit over an outright distribution as the assets may remain in trust, possibly allowing for 
creditor and divorce protection benefits to remain, and may provide for the maximum amount of 
tax savings available regardless of the interim growth of assets in the trust or changes in tax law. 
 
Give an Independent Third Party the Authority to Grant a Testamentary General Power of 
Appointment 

 
An alternative to a formula testamentary general power of appointment is to provide an 

independent trustee or other independent third party,27 like a trust protector, the authority to grant 
to the beneficiary a testamentary general power of appointment. This can be accomplished by 
expressly providing in the trust instrument the method of appointing a special independent 
trustee or other third party to exercise the authority to grant the general power of appointment, 
the amount and scope of the power to be granted, and even an explanation as to the reason for 
granting such power. An alternative approach could be to simply provide the independent third 
party the authority to convert an already existing testamentary limited power of appointment to a 
testamentary general power of appointment.  

 
This approach allows a third party to examine the then existing income tax and estate tax 

situation to determine whether such a grant of a testamentary general power of appointment is 
appropriate instead of relying on a formula.28 That is, the independent third party will have the 
                                                 
24 The highest marginal rate in New York is 16%. 
25 For a discussion of these concerns, see Berry and Lee, Retaining, Obtaining, and Sustaining Basis, Fortieth 
Annual Notre Dame Tax and Estate Planning Institute (2014), p. 45; see also Yuhas and Radom, The New Estate 
Planning Frontier: Increasing Basis, Journal of Taxation (2015), p. 7.  
26 Reg. § 20.2041-1(b)(3); see also footnotes 61 and 62, Morrow, The Optimal Basis Increase and Income Tax 
Efficiency Trust, (updated December 2016). 
27 The third party should not be related or subordinate within the meaning of IRC § 672(c) to the grantor or the 
beneficiary.  
28 IRC § 1014(b)(9) provides a basis adjustment for property included by exercise or nonexercise of a power of 
appointment  if by reason thereof the property is required to be included in determining the value of the decedent’s 
gross estate. What happens if the estate tax is repealed and basis step-up remains? How will IRC § 1014(b)(9) 
operate without an estate tax for there to be a gross estate? Will assets subject to a general power of appointment no 
longer be eligible for a basis step-up? If the formula is based upon whether or not an estate tax is to be paid, the 
formula could become operative and the entire trust could receive a basis step-up. But what if the GST tax remains 
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ability to evaluate the beneficiary’s economic, estate and GST tax situation, the then current 
income tax situation of the trust, as well as that of the remainder beneficiaries. The third party 
will also be able to evaluate any creditor risk or possible insolvency of the beneficiary, as 
discussed in more detail below. In addition, the independent third party will be able to analyze 
the trust assets to determine the likelihood of sale of a particular asset, the ability to depreciate or 
amortize the assets, or the existence of built-in gain or loss of particular trust assets.    
 

Like the formula approach, providing a third party the authority to grant a beneficiary a 
testamentary general power of appointment provides the benefit of allowing the assets to 
continue in trust so long as the powerholder doesn’t actually exercise the power. One of the 
primary shortcomings of this approach, however, is that unlike the formula approach which is 
self-executing, actions will need to be taken by the independent third party to actually grant the 
power. Further, once the third party has granted the power, if it is not itself a formula power, the 
power may need to be modified if circumstances change.  
 
Fiduciary Concerns 

 
The independent third party may also be concerned about the possible liability exposure 

for the exercise or non-exercise of its authority to grant the power; especially the fiduciary 
concerns if the authority to grant the power is held by an independent trustee. Even a trust 
protector could have liability if they are treated as a fiduciary.29 Thus, the power to exercise or 
the non-exercise of the authority to grant the testamentary general power of appointment should 
be fully discretionary. Also, in order to provide the third party some security for exercising its 
authority to grant the power, the grantor should include certain indemnities in the trust document 
to protect the third party in the event of a claim by a remainder beneficiary for the granting (or 
not granting) of the general power of appointment to a beneficiary.  

 
An added benefit to appointing a trust protector that may grant the testamentary general 

power of appointment may be the reduced liability exposure for a trust protector (as opposed to 
an independent trustee) regarding the grant of the testamentary general power of appointment. 
While a trustee generally has a fiduciary duty to the beneficiaries, a trust protector’s duty may be 
limited.30 That is, while there is a risk that a trustee could breach a fiduciary duty to the trust 
beneficiaries as a result of the action or inaction on the part of the trustee to exercise the power to 
grant a general power of appointment, the document could provide that a trust protector could be 
relieved of such liability and that the trust protector is acting in a nonfiduciary capacity.31 

 

                                                                                                                                                             
and the GST tax exemption continues at its current levels? A benefit to using a third party over a formula is that 
some of these uncertainties may be considered and addressed. 
29 Consider RSMo. § 456.8-808.6(1)(effective 8/28/2018) “A trust protector shall act in a fiduciary capacity in 
carrying out the powers granted to the trust protector in the trust instrument, and shall have such duties to the 
beneficiaries, the settlor, or the trust as set forth in the trust instrument, provided that the trust instrument may 
provide that the trust protector shall act in a nonfiduciary capacity.” 
30 Id. With respect to Trustees, a trust may contain an exculpation provision, but it is unenforceable to the extent that 
it relieves the trustee of liability for breach of trust committed in bad faith or with reckless indifference. See RSMo. 
§ 456.10-1008.1(1).  
31 RSMo. § 456.8-808.6 (8/28/2018). 
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Several commentators have expressed a concern that a third party, such as a trust 
protector, having the authority to grant a testamentary general power of appointment could cause 
all of the assets of the trust over which the power may be granted to be includable in the 
beneficiary’s estate.32 Under Code Section 2041(b)(1)(C)(iii), a general power of appointment 
that is exercisable jointly with another person that does not have a substantial interest in the 
property subject to the power and is not adverse to its exercise, is a general power of 
appointment, and is a general power of appointment over the entire trust if the other person is not 
a permissible appointee.33 Most trust protectors would fall into this category as most do not have 
such an adverse interest and are not permissible appointees. Thus, the question becomes whether 
or not there is a difference between a power that may be conferred by the trust protector and a 
power held jointly with the trust protector.34  If the answer is the latter, it is possible that the 
beneficiary would have a general power of appointment over the portion of the trust which the 
trust protector may grant the testamentary general power of appointment, which in some cases 
could include the entire trust, regardless of whether or not the trust protector actually exercises 
its authority to grant the testamentary general power of appointment.35 Despite the relative 
frequency of similar provisions being included in trust instruments, no cases or rulings could be 
found on point addressing this issue. However, the issue should none-the-less be considered. A 
possible way to avoid the issue altogether may be to simply cap the amount of appointive 
property over which the testamentary general power of appointment may be granted by an 
independent third party in any event (e.g., to the extent that the power would not cause a federal 
or state estate tax for the powerholder).  
 
Changing an Irrevocable Trust 

 
What if the grantor, who may or may not be deceased, lacked the foresight to predict the 

changing nature of tax laws or the beneficiary’s economic circumstances and failed to include a 
built-in provision to provide for a possible basis step-up? State law may provide some 
opportunities.  
 
Modification with the Consent of the Settlor and Beneficiaries 

 
In those states that have adopted the Uniform Trust Code in some form, UTC § 411 

provides that a noncharitable irrevocable trust may be modified upon the consent of the settlor 
and all beneficiaries, without court approval, even if the modification is inconsistent with a 
material purpose of the trust.36 Thus, so long as the settlor is living, and the settlor and 
beneficiaries can agree, the parties may be able to modify the trust to confer a testamentary 
general power of appointment on the beneficiaries. Of course, the gift, GST and other tax 
consequences should be analyzed. Further, it may be appropriate to instead insert provisions that 
would provide an independent third party with the authority to grant a testamentary general 
                                                 
32 See Davis and Willms, All About That Basis: How Income Taxes have Reshaped Estate Planning, Estate Planning 
Council of St. Louis (2017), citing Aucutt, When is a Trust a Trust?, part of It Slices, It Dices, It Makes Julienne 
Fries: Cutting Edge Estate Planning Tools, State Bar of Texas 20th Ann. Adv. Est. Pl. Strat. Course (2014).   
33 Aucutt, When is a Trust a Trust?, part of It Slices, It Dices, It Makes Julienne Fries: Cutting Edge Estate Planning 
Tools, State Bar of Texas 20th Ann. Adv. Est. Pl. Strat. Course (2014), p. 17.  
34 Id. 
35 Id. 
36 Missouri has adopted this approach in RSMo. § 456.4-411A. 
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power of appointment, as described above, versus the direct grant through the modification, 
which may alleviate some of the gift tax concerns. 

 
Nonjudicial Settlement Agreements  

 
If the settlor is no longer living, UTC § 111 provides that “interested persons” may enter 

into a binding nonjudicial settlement agreement (NJSA) with respect to any matter involving a 
trust, to the extent that the agreement does not violate a material purpose of the trust and includes 
terms and conditions that could be properly approved by the court. While a change to the 
dispositive provisions may not be an option, UTC § 111(d)(3) expressly provides that a 
nonjudicial settlement agreement may, “grant to a trustee of any necessary or desirable power…” 
Although further analysis is likely warranted, including whether a proposed change violates a 
material purpose of the trust, one could argue that the grant to the trustee of the power to appoint 
another independent third party who has the authority to grant a testamentary general power of 
appointment, could fall within what is allowed under the UTC.  

 
Because many states that have adopted the UTC have done so in modified form, any 

contemplated change will need to be analyzed under the applicable state’s statutes. For example, 
Section 456.1-111.6 RSMo. also requires that, “A nonjudicial settlement agreement may not be 
used to terminate or modify a trust for the reasons that a court could terminate or modify a trust 
as set forth in subsection 1 of section 456.4-411B.” Subsection 1 of 456.4-411B RSMo. provides 
that when all of the adult beneficiaries having the capacity to contract consent, the court may, 
upon finding that the interest of any nonconsenting beneficiary will be adequately protected, 
modify the terms of a noncharitable irrevocable trust so as to reduce or eliminate the interests of 
some beneficiaries and increase those of others, change the times or amounts of payments and 
distributions to beneficiaries, or provide for termination of the trust at a time earlier or later 
than that specified by its terms (emphasis added).” Does the modification of a noncharitable 
irrevocable trust in Missouri to add a formula general testamentary general power of 
appointment for income tax purposes, exercisable in favor of the powerholder’s creditors 
constitute a reduction in interest in some beneficiaries and increase in the interest of others? 

 
Again, alternative to the above could be to authorize in a NJSA that the Trustee has the 

power to appoint a trust protector and enact certain trust protector provisions that allow the trust 
protector the ability to add a testamentary general power of appointment. For the reasons stated 
above, the granting to the Trustee of this power to appoint a trust protector should still fall within 
the confines of Section 456.1-111 RSMo.  

  
Decanting to a New Trust 

 
Under the decanting approach, the trustee exercises its discretionary power to distribute 

the assets of the first trust to a second trust with more favorable terms. Thus, the second trust 
could contain some of the provisions discussed above to achieve the desired income tax 
objectives.37 However, as with nonjudicial settlement agreements and modifications, decanting 

                                                 
37 RSMo. § 456.4-419 provides that “a trustee who has discretionary power under the terms of a trust to make a 
distribution of income or principal, whether or not limited by an ascertainable standard, to or for the benefit of one 
or more beneficiaries of a trust, the first trust, may instead exercise such discretionary power by appointing all or 
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statutes can vary significantly from state-to-state. Further, because the IRS has not provided 
much guidance on the tax consequences of decanting, changes that modify beneficial interests 
should be carefully considered, including the transfer and income tax consequences of the 
decanting.  

  
Judicial Modification 

 
While in most cases it would be preferable to achieve the income tax planning objectives 

nonjudicially, a judicial modification may be a better alternative if a nonjudicial modification is 
impossible, or where certain protections, including to the fiduciaries involved, are desired.  
 
 Pursuant to Section 456.4-411B.1 RSMo., when all of the adult beneficiaries having the 
capacity to contract consent, the court may, upon finding that the interest of any nonconsenting 
beneficiary will be adequately protected, modify the terms of a noncharitable irrevocable trust so 
as to reduce or eliminate the interests of some beneficiaries and increase those of others, change 
the times or amounts of payments and distributions to beneficiaries, or provide for termination of 
the trust at a time earlier or later than that specified by its terms. 

 However, as mentioned above, does the addition of a formula testamentary general power 
of appointment for income tax purposes fall within the confines of what is described in Section 
456.4-411B.1 RSMo.? If not, a court modification under 456.4-411B might be inappropriate.  

Section 456.4-416 RSMo. provides that a court may modify the terms of a trust in a 
manner that is not contrary to the settlor’s probable intention to achieve the settlor’s tax 
objectives. Thus, it may not be too difficult to ascertain from the trust document the desire of the 
settlor to achieve income tax savings, especially that available by inclusion of the testamentary 
general power of appointment.  

 Section 456.1-111.5 RSMo. provides that “any interested person may request the court to 
approve a NJSA, to determine whether the representation as provided in Sections 456.3-301 to 
456.3-305 RSMo. was adequate, and to determine whether the agreement contains terms and 
conditions the court could have properly approved.” Section 456.2-202.3 RSMo. further provides 
that a judicial proceeding involving a trust may relate to any matter involving the trust’s 
administration, including, but not limited to a proceeding to, to approve a nonjudicial 
settlement38 or modify or terminate a trust.39  

 Thus, to add certainty with respect to the representation of certain beneficiaries, or to 
confirm that the modification is permitted (i.e., that the modification does not violate a material 
purpose of the trust, and/or that the terms and conditions may be approved by the court) an action 
could be commenced to have a court approve a nonjudicial settlement agreement. Otherwise, 
under Section 456.2-202.3 RSMo., a request could be made to the court to modify the trust to 
make the changes judicially. 

                                                                                                                                                             
part of the income or principal subject to such discretionary power in favor of a trustee of a second trust.” 
38 RSMo. § 456.2-202.3(2). 
39 RSMo. § 456.2-202.3(12). 
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Creditor Concerns and State Law Issues 
 
 While there are obvious advantages to using testamentary general powers of appointment 
for income tax planning, there remain risks, including that the granting of such a power to a 
beneficiary could subject the trust assets to a beneficiary/powerholder’s creditors.  
 
 The common law majority view is that the powerholder’s creditors may only reach the 
appointive property if the power is general and the powerholder exercises the power.40 No 
distinction is made between a presently exercisable power and testamentary power.41 The 
minority view at common law is that appointive property is not reachable even if the power is 
exercised.42 The UPAA, on the other hand, provides that appointive property subject to a general 
power of appointment created by a person other than the powerholder is subject to claims of a 
creditor of the powerholder’s estate to the extent the estate is insufficient, subject to the right of a 
decedent to direct the source from which liabilities are paid.43    
 

Section 456.1105.2 of the Act provides that “appointive property subject to testamentary 
or not presently exercisable general power of appointment created by a person other than the 
powerholder is not subject to a claim of a creditor of the powerholder or the powerholder’s 
estate.”44  

 
This lack of uniformity between jurisdictions, and a mobile trust or powerholder, can 

create more planning challenges. That is, a question arises as to which state’s laws apply for 
purposes of determining the rights of a creditor in the appointive property, if any. Under 
common law, the law of the state of the domicile of the donor governed the creation of the power 
and the exercise of the power.45 However, the UPAA changes this by providing that the law of 
the state of the powerholder, at the relevant time, will apply with respect to acts of the 
powerholder.46 Consequently, a complicated conflicts of law analysis may be required.   

 
There may be a few options if there is a creditor risk or possible insolvent estate. If a 

formula testamentary general power of appointment is used, then it may be possible to add 
language to cap or eliminate the power in the event of insolvency of the powerholder.47 
Alternatively, as mentioned above, an independent third party may be granted the authority to 
grant or remove the testamentary general power of appointment if circumstances change with 
respect to the beneficiary/powerholder’s creditor or insolvency risk.  
 
 
 

                                                 
40 See Lee, Harrison and Berry, Putting on & Taking if Off: Tax Basis Management Today (For Tomorrow), 52nd 
Annual Heckerling Institute (2018). 
41 Id. 
42 Id. 
43 UPAA § 502 (2013). 
44 RSMo. § 456.1105.2; See also RSMo. § 456.5-508(1). 
45 Morrow, The Optimal Basis Increase and Income Tax Efficiency Trust, (updated December 2016), p. 41. 
46 Id.; See also UPAA § 103 (2013), comment.  
47 See PLR 9110054; further discussion and sample provisions may be found in, Morrow, The Optimal Basis 
Increase and Income Tax Efficiency Trust, (updated December 2016), p. 42, et al. 
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Conclusion 
 
In an ever changing tax and economic environment, income tax considerations need to be 

provided equal if not sometimes greater weight than the transfer tax considerations. Because of 
this, a testamentary general power of appointment should be considered for every trust that 
crosses the practitioner’s desk, whether at trust creation, or even after the grantor’s death, as it is 
a powerful and flexible tool that may be used to achieve tax savings for the beneficiaries of 
irrevocable trusts while allowing the trust to continue its intended purpose.  
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