


Overview 

• Department of Labor Updates to Overtime 
Rules 

• Equal Employment Opportunity 
Commission Update 

• National Labor Relations Board Update 
• Affordable Care Act Update 



Fair Labor Standards Act (FLSA):   
Overtime Exemption Updates 

 
 



The Formula for an Exemption 

Primary Duty Test + Salary Basis Test = Exempt 
 

 
 



Common Exemptions 



Compensation Changes in a 
Nutshell 

Prior Compensation 
Thresholds 

New Compensation 
Thresholds 

Increase in 
Thresholds 

Salary Basis Test: 
$455 per week or 
$23,660 per year 

Salary Basis Test: 
$913 per week or 
$47,476 per year 

101% Increase 

Highly Compensated 
Employee Threshold:  
$100,000 per year 

Highly Compensated 
Employee Threshold:  
$134,004 per year 

34% Increase 



Important Points to Remember 

• Effective Date:  December 1, 2016 
• Automatic Update:  Every 3 years, beginning on 

January 1, 2020 
• Change in Salary Basis Test:  Nondiscretionary 

bonuses and incentive payments (including 
commissions) may satisfy up to 10% of the 
salary basis requirement. 



Projected Employer Impact 

• DOL estimates: 
– 4.6 million currently exempt workers will 

become entitled to overtime protection in the 
first year 

– Direct employer cost:  between $239.6 - 
$255.3 million/year! 

 



Preparing for Changes 

• Evaluate current workforce 
– Employees properly classified 
– Will employees remain exempt 
– Communicating reclassification 
 

• Evaluate time keeping procedures 
– Time tracking of exempt employees 
– Task tracking of exempt employees 

 



Methods of Reducing Impact 

1) Increase Salaries to Meet New Compensation 
Requirements 

2) Reclassify Employees as Nonexempt and Limit 
Overtime through Policies 
• Must pay for hours worked 
• Discipline for infractions 

3) Reclassify Employees as Nonexempt and Limit 
Overtime by Redistributing Work 

 



Equal Employment Opportunity 
Commission Update  



Recent Enforcement Trends  

• Sexual Orientation/Sexual Discrimination 
• Pregnancy Bias 
• Accommodations for Religious Practices 
• Systemic or Pattern and Practice 

Discrimination 



Sexual Orientation  
and Sexual Discrimination 

• The EEOC has taken the position 
that the protected class “sex” under 
Title VII also provides protection 
against sexual orientation 
discrimination and transgender bias.  

• The EEOC filed its first two cases in 
March 2016 alleging sexual 
orientation discrimination under Title 
VII.   
 



The ever-changing definition of 
“sex” in the federal realm 

The EEOC has explained the reasons why Title VII's 
prohibition of sex discrimination includes discrimination 
because of sexual orientation:  

(1) sexual orientation discrimination necessarily involves treating workers 
less favorably because of their sex because sexual orientation as a 
concept cannot be understood without reference to sex;  
(2) sexual orientation discrimination is rooted in non-compliance with sex 
stereotypes and gender norms, and employment decisions based in such 
stereotypes and norms have long been found to be prohibited sex 
discrimination under Title VII; and  
(3) sexual orientation discrimination punishes workers because of their 
close personal association with members of a particular sex, such as 
marital and other personal relationships. 



So, what is the definition of “sex”  
in Missouri and Illinois? 

• The Missouri Human Rights Act has not been 
extended to sexual orientation or sexual identity 
– Pittman v. Cook Paper Recycling Corp., 478 S.W.3d 479 (W.D. Mo. 

2015). 

• The Illinois Human Rights Act bans 
discrimination on the basis of sexual orientation, 
which explicitly includes gender identity 
– "Sexual orientation" means actual or perceived heterosexuality, 

homosexuality, bisexuality, or gender-related identity, whether or not 
traditionally associated with the person's designated sex at birth.  

 



What’s going on in the bathroom? 



Pregnant and Productive 



Scrutiny of Pregnancy 
Accommodations 

• Young v. UPS, 135 S. Ct. 1338 (2015)  
– Failure to accommodate pregnancy-related conditions may 

expose companies to liability under the Pregnancy 
Discrimination Act 

– Look for policies with disparate impact 

• State Law 
– Many state laws now require pregnancy-related 

accommodations 
– Illinois – Illinois Pregnancy Fairness Law passed in 2015 

• EEOC Guidance – Could also violate the ADA 



Accommodating Religious Practices 

• EEOC v. Abercrombie & Fitch Co., 135 S. Ct. 2028 (2015) 
– Applicant not hired because her hijab violated its “look policy” barring 

caps 
– 8-1 – Need for a religious accommodation need only be a “motivating 

factor” in the challenged employment decision 
 

• Big Win for the EEOC 
 

• Proceed with caution   
– Policies regarding grooming and appearance 
– Requests for time off including for breaks and religious practices  

 



Systemic Investigations 

• Key strategic mission in 2016 
• Almost 10% of EEOC’s pre-litigation recovery 

stems from systemic investigation settlements 
• More than 1/3 of the investigations result in 

findings of probable cause 
• Heavy emphasis on ADA-related claims, 

including use and storage of medical 
information and fitness for duty examinations 



Position Statement Policy Change 

• On January 1, 2016, the EEOC released its new 
policies advising that it may release position 
statements and non-confidential attachments to 
charging parties and their representatives.   
 

• The EEOC believes that this will allow the charging 
party to respond and the EEOC to assess the 
credibility of the information provided by both parties.   



• BUT…the EEOC will not release the 
charging party’s response, if any, to the 
Respondent.   
 

Position Statement Policy Change 



• The following information should be provided in 
separate attachments to the position statement labeled: 
– Sensitive Medical Information (except for the charging party’s 

information) 
– Social Security Numbers 
– Confidential commercial or financial information  
– Trade Secrets 
– Non-relevant personally identifiable information of witnesses, 

comparators or third parties 
– Any reference to other charges against the Respondent or 

other charging parties 

Position Statement Policy Change 



NLRB Update 



The NLRB’s Handbook for 
Evaluating Your Handbook 

• An employer rule violates the NLRA if 
it would “reasonably tend to chill 
employees in the exercise of their 
Section 7 rights.” 



You’re on Candid Camera! 

• Policy prohibiting employees from making 
video or audio recordings or taking pictures at 
work is unlawful.  



Your Offensive Conduct Policy 
Offends Me 

• Policy prohibiting conduct that “brings discredit” to the 
employer, that is “offensive…to fellow employees,” 
and that prohibits employees from speaking 
negatively about coworkers or the employer is 
unlawful.  

• Policy requiring employees to “maintain a positive 
work environment by communicating in a manner that 
is conducive to effective working relationships” is 
unlawful.  
 



Your Offensive Conduct Policy 
Offends Me 

• “DO NOT make comments or otherwise communicate about 
customers, coworkers, supervisors, the Company, or Cox vendors or 
suppliers in a manner that is vulgar, obscene, threatening, 
intimidating, harassing, libelous, or discriminatory on the basis of 
age, race, religion, sex, sexual orientation, gender identity or 
expression, genetic information, disability, national origin, ethnicity, 
citizenship, marital status, or any other legally recognized protected 
basis under federal, state, or local laws, regulations, or ordinances. 
Those communications are disrespectful and unprofessional and will 
not be tolerated by the Company….” 



What Not to Wear 

• Prohibiting customer-facing workers 
from wearing t-shirts critical of the 
company is unlawful. 



Safe and Sound  

• Vague savings clause won’t necessarily save 
anything. 

• “This handbook is intended to comply with all 
federal, state, and local laws, including, but not 
limited to … the National Labor Relations Act, 
and will not be applied or enforced in a manner 
that violates such laws.”  
 



Safe and Sound 

• “Nothing in Cox’s social media policy is 
designed to interfere with, restrain, or prevent 
employee communications regarding wages, 
hours, or other terms and conditions of 
employment. Cox Employees have the right to 
engage in or refrain from such activities….” 



Social Media 



Do Your Employees “Like” 
Concerted Activity? 



Do Your Employees “Like”  
Concerted Activity? 

 
 

 



Shhhhhhh! 

• Policy prohibiting employees from disclosing 
“confidential information,” including “financial 
information, including costs, prices…” is overly 
broad and unlawful.  

• Handbook policies “recommending” that 
employees involved in internal investigations 
not discuss the investigations is unlawful. 



Have You Taken the Sandwich Test? 

• Sandwich chain can’t fire employees for 
hanging posters inside store critical of sick 
leave policy and suggesting sandwiches may 
cause illness. 



You’ve Got (Union) Mail 

• Employees who have access to work e-
mail must be allowed to use it for union 
activity during non-work time.  
 

• Policy prohibiting use of email system for 
“non-business” information unlawful. 
 



Profanity is Protected 

• Profanity-laced conversation 
complaining about client was protected 
activity.  

 • “Rules” emailed by coworker “prohibiting” 
profanity, even where clients may hear, is 
unlawful.  

 



Profanity is Protected  



For Your Reference 

• Cox Communications, Advice Memorandum dated 
October 19, 2012 

• General Counsel Memorandum 15-04 
• General Counsel Memorandum 11-74 
• General Counsel Memorandum 12-31 
• General Counsel Memorandum 12-59 

 



ACA Update 



Here to Stay 

• Talk of repealing or repealing and replacing is 
political campaign fodder. 

• 54% of marketplace enrollees report benefiting 
from the ACA (35% report a negative impact). 
– Drew Altman, Kaiser Family Foundation 

• 51% favor repealing the ACA 
– 58% favor replacing the ACA with “federally funded 

healthcare program providing insurance for all Americans.” 
– Gallup, May 6-8, 2016 



Continued Modifications Likely 

• December 2015 spending bill 
– Delay of Cadillac tax until 2020 
– Two year moratorium of Medical Device tax 
– One year moratorium of the Health Insurance tax (2017) 

• Contraception 
– Burwell v. Hobby Lobby (June 2014) – closely held for profit 

corporations may be exempt from duty to provide contraception. 
Establishes opt out for objecting employers. 

– Zubik v. Burwell (May 16, 2016) – Opt out procedure is a 
substantial burden to religious beliefs of non profits. Court punts. 

 



Employer Mandate 

• Applicable Large Employers (ALEs) must:  
– Offer minimum value coverage to 95% of full time employees & 

dependents;  
– The offer must be “affordable” for employee-only coverage. 

• 2 types of penalties – triggered if an employee goes to 
the public exchange, enrolls in coverage and receives 
a subsidy (cost-share or tax credit). 
– (a) penalty: $2,000 multiplied by all full time employees minus 30 
– (b) penalty: $3,000 for each employee who received a subsidy 

 



Affordability Safe Harbors 

Federal 
Poverty Line 

• (Mainland 
US poverty 
line) / 9.66% 
= $95.63 for 
2016 

• Set amount 
each year 

Rate of Pay 

• (Hourly rate) 
x 130 x 
.0966 

• Use hourly 
rate at the 
beginning of 
the plan year 
or monthly 
salary 

W-2 

• (Box 1 of W-
2) / 12 x 
.0966 

• Must use 
current year 
W-2 (issued 
the following 
January) 



Recent Developments 

• House v. Burwell – challenging administration’s 
legal authority to provide cost-share subsidies 
on public exchange. 
– Last week, District Court (D.C.) held that cost-share 

subsidies were not appropriated by Congress, so the 
administration had no authority to pay those subsidies. 

– Will almost certainly be appealed. 
– Outcome not likely to impact overall structure of ACA 

because employer mandate penalties triggered by tax 
credits too. 



Contact Information 

Lauren Daming 
ldaming@greensfelder.com 
314-345-4768 

Lauren Harris 
lharris@greensfelder.com 
314-335-6839 

Kevin McLaughlin 
ktm@greensfelder.com 
314-345-4758 

Molly Batsch 
mrb@greensfelder.com 
314-335-6828 

mailto:ldaming@greensfelder.com
mailto:lharris@greensfelder.com
mailto:ktm@greensfelder.com
mailto:mrb@greensfelder.com


Contact Information 

Chelsey Sullivan, ADP 
chelsey.sullivan@adp.com  
314-525-3705 

Marcus Wilbers, J.W. Terrill 
314-594-2526 
mwilbers@jwterrill.com   

Lisa Rose, ADP 
lisa.rose@adp.com  
314-525-3729 

mailto:chelsey.sullivan@adp.com
mailto:mwilbers@jwterrill.com
mailto:lisa.rose@adp.com


Blog Information 

Employment and Labor Blog Simply HR  
www.greensfelder.com/employment-and-labor-blog 
 
 
 

http://www.greensfelder.com/employment-and-labor-blog
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