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Overview
•
•
•
•
•
•

Benefits and detriments of arbitration
What issues can be arbitrated?
When are arbitration agreements enforced?
When are class action waivers enforced?
Special labor law considerations
Practical considerations for drafting

Benefits of Arbitration
•
•
•
•
•
•
•

Customizable
May reduce cost
Quick and efficient
Confidential
Avoids juries
Informal
Parties choose the decision maker

Detriments of Arbitration
•
•
•
•
•
•

Legal uncertainty
Possible collateral litigation
Potentially more individual claims/trials
Finality
Access to discovery procedures
Dispositive procedures

Arbitration v. Litigation
•
•
•
•
•
•
•
•

Discovery may be more limited
Arbitrators’ fees
Less prevalent motion practice
Post-arbitration briefing
Typically quick
Flexibility to consider evidence
Private
Parties choose arbitrator

•
•
•
•
•
•
•
•

“Full-blown” discovery
“Free” court and jury
More prevalent motion practice
No post-trial briefing
Typically drawn out
Rules of evidence
Public
Judge assigned

Scope of the Federal Arbitration Act
• Applies to any “written provision in any maritime transaction or
a contract evidencing a transaction involving commerce,”
including employment agreements
• Agreements to arbitrate are “valid, irrevocable, and
enforceable, save upon such grounds as exist at law or in
equity for the revocation of any contract”
• Agreements on equal footing with other contracts and may
only be invalidated for reasons that would invalidate a contract
generally
• Parties may choose not to be guided by FAA

Arbitration in the Supreme Court
• Gilmer v. Interstate/Johnson
Lane Corp., 500 U.S. 20
(1991)
– Under FAA, arbitration
agreements may require
arbitration of statutory claims
– Expanded to encompass other
statutory claims

Arbitration in the Supreme Court
• Rent-a-Center, West, Inc. v. Jackson, 561 U.S.
63 (2010)
– Arbitration agreement may delegate to arbitrator authority
to resolve any dispute as to agreement’s enforceability

• CompuCredit v. Greenwood, 132 S. Ct. 665
(2012)
– FAA requires arbitration agreements to be enforced as
written, absent statement of congressional intent otherwise

Arbitration in the Supreme Court
• Green Tree Financial Corp. v. Bazzle, 531 U.S.
79 (2000)
– Once a court has determined that an arbitration
agreement is valid, whether class arbitration is allowed
is a matter of contract interpretation left to the
arbitrator

• DirecTV v. Imburgia, 136 S. Ct. 463 (2015)
– Absent federal statute to the contrary, arbitration
agreements with class action waivers will be enforced

Questions of Arbitrability

•
•
•
•

Can you arbitrate the claim in question?
Who decides?
What is arbitrable?
A caution on arbitration

Questions of Arbitrability
• Can you arbitrate, and who decides?
• The gateway determination of whether the parties have
submitted a particular dispute to arbitration is an issue
for judicial determination unless the parties clearly and
unmistakably provide otherwise.
– Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79 (2002)

• Under agreement to arbitrate all disputes arising under
contract, questions concerning the validity of the entire
contract resolved by the arbitrator
– Preston v. Ferrer, 128 S. Ct. 978 (2008)

What is Arbitrable?
• Employee’s FLSA overtime claims covered by employment
agreement's arbitration clause, which stated that employee
agreed to arbitrate “any and all claims or disputes” that
related to employee’s hiring, employment, or termination.
– Perera v. H & R Block Eastern Enterprises, Inc., 914 F. Supp. 2d 1284
(S.D. Fla. 2012)

• Firefighters’ claims of breach of contract, failure to pay
overtime, and intentional and negligent misrepresentation
within scope of arbitration provision in employment contract,
which stated that it covered “all claims that you might have
against employer related to your employment.”

–

Hill v. Wackenhut Services Intern., 865 F. Supp. 2d 84 (D.D.C. 2012)

A Caution on Arbitrability
• E.E.O.C. v. Waffle House, 534
U.S. 279 (2002)
– Arbitration agreement does not
prevent EEOC from pursuing
victim-specific relief on
behalf of employees for
violations of Section VII
and ADA

What is Enforceable?
• Courts perform “gatekeeping” function to
determine enforceability
– Based upon state law principles governing contract
formation, typically focusing on unconscionability
– Procedural unconscionability: whether the process of
forming the contract was unfair due to fraud, duress, or
overreaching
– Substantive unconscionability: whether the terms of
the agreement are one-sided

Procedural Unconscionability
Courts have found the following elements of
agreements unconscionable:
• “Take it or leave it”
agreements
• Legalese
• Buried in other documents or
employee handbook
• “Click through” acceptance

• Hidden terms
• Failure to explain waiver of
jury trial
• No description of arbitration
rules
• Requiring employee to pay
certain fees

Substantive Unconscionability
• Courts have found the following elements of
agreements unconscionable:
– Shortening statute of limitations
– Provision only applies to employees’ claims
– Allowing prevailing party to recover fees when applicable
law only allows employee to recover
– Choice of law provision that results in loss of substantive
right (such as selecting state law that does not provide
private right of action for violations while federal law does)

Enforceable Arbitration Agreements
• Gayfer Montgomery Fair Co. v. Austin, 870 So.
2d 683 (Ala. 2003)
– Arbitration agreement enforceable when:
• employee given time to read the agreement,
• employee did not state that the terms of the agreement were
grossly favorable to employer,
• agreement was equally binding on the parties,
• agreement did not limit the types of damages recoverable, and
• employee’s $100 share of the arbitration fee was not
disproportionate to the amount in controversy and could be
reimbursed

Enforceable Arbitration Agreements
• Boateng v. General Dynamics Corp., 473 F.
Supp. 2d 241 (D. Mass. 2007)
– Arbitration agreement enforceable when employee
had actual knowledge of its terms despite stating she
was unable to recall whether she had been provided a
copy
– Offer letter indicated agreement was condition of
employment, employee signed and returned document
outlining policy, and employer provided a copy of
policy via mail and email

Unenforceable Arbitration
Agreements
• Carey v. 24 Hour Fitness, Inc., 669 F.3d 202
(5th Cir. 2012)
– Arbitration agreement invalid due to reservation of
rights provision that allowed employer to make
retroactive changes to the terms of the agreement

“Unenforceable” provisions
• Limiting remedies
– Mitsubishi Motors v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614
(1985)
– By agreeing to arbitrate a statutory claim, employee does not give
up substantive rights of statute
– Some remedies, such as punitive damages or attorneys’ fees may
be limited

• Requiring employee to pay all or part of arbitration fees
– Cole v. Burns Intern. Sec. Servs., 105 F.3d 1465 (D.C. Cir. 1997)

“Unenforceable” provisions
• Prevailing party fee-shifting
– Coronado v. D. N.W. Houston, Inc., 2015 WL 5781375
(S.D. Tex. Sept. 30, 2105)
– Fee-shifting provision would have allowed employer to
recover attorneys’ fees whether it lost or won, in
violation of Fair Labor Standards Act

You Decide
• Employer sent email to all employees with subject line
“New Dispute Resolution Policy”
• Email stated that the employer had “developed the
Dispute Resolution Policy (“DRP”) to address legal issues
raised by either an employee or [the company]”
• Email stated effective date of policy
• Included links to a two-page flyer summarizing the policy
and a 26-page handbook describing the DRP in detail
• Tracking log indicates employee opened the email

You Decide
• Not enforceable
– Campbell v. General Dynamics Government Systems
Corp., 321 F. Supp. 142 (D. Mass. 2004)

• How could agreement have been improved?
– Require employee to reply to email with “I accept”
– Hold a meeting to announce policy and require
employees to sign-in
– Track whether employees clicked link to flyer and
handbook

You Decide
• Employer was a fast food restaurant; employee was an
assistant manager who made $400-450/week
• Employer prepared arbitration agreement with no
negotiation or input from employee
• Employee required to sign agreement as condition of
employment
• Agreement did not contain explicit language that
employee was giving up right to litigation
• Plaintiff could likely not afford arbitration fees required by
agreement

You Decide
• Enforceable
– Cooper v. MRM Investment Co., 367 F.3d 493 (6th Cir.
2004)

• Why was the agreement valid?
– Employee did not prove she had no other choice but to
sign agreement
– Employee voluntarily agreed to sign
– Unequal bargaining powers of the parties was not
dispositive

Benefits of Class Action Waivers

• Reduce overall cost
and exposure
• Discourage smallvalue claims
• Require employees to
try claims individually

Class Action Waivers in the
Supreme Court
• AT&T Mobility LLC v. Concepcion, 131 S. Ct.
1740 (2011)
– FAA preempts state laws that prohibit contracts from
disallowing class arbitration

• Am. Exp. Co. v. Italian Colors Restaurant, 133
S. Ct. 2304 (2013)
– FAA does not allow courts to invalidate arbitration
agreements on the grounds that they do not permit
class arbitration of claim arising under federal law

Class Action Waivers in the
Supreme Court
• What if the agreement doesn’t address class
actions?
– Stolt-Nielsen v. Animal Feeds International Corp., 559
U.S. 662 (2009)
• FAA bars class arbitration unless parties have explicitly
agreed to allow it

– Oxford Health Plans LLC v. John Ian Sutter, M.D., 133
S. Ct. 2064 (2013)
• Arbitrators do not exceed their authority in determining
whether contract allows class arbitration

Class Action Waivers Found
Enforceable
• Morvant v. P.F. Chang’s Bistro, Inc., 870 F.
Supp. 2d 831 (N.D. Cal. 2012)
– Partly procedurally unconscionable because signing
agreement was a condition of employment but there
was no element of unfair surprise because waiver was
clear
– Not substantively unconscionable due to inclusion of
class waiver alone, which was Plaintiff’s only argument

Class Action Waivers Found
Enforceable
• D'Antuono v. Service Road Corp., 789 F. Supp.
2d 308 (D. Conn. 2011)
– Not substantively unconscionable even though
agreement contained collective/class action waiver,
cost and fee-shifting provision, and shortening of
statute of limitations because agreement generally
improved upon the negative aspects of litigation (i.e.,
formality, delay, expense, and vexation)

Class Action Waivers Found
Unenforceable
•

Skirchak v. Dynamics Research Corp., 508 F.3d 49, (1st Cir. 2007)
(applying Massachusetts law)
– Class action waiver in employer’s arbitration program unconscionable
because e-mailed program announcement hid waiver (was not
prominent in text and was confusing), employees given few days’
notice of program, employees gave no acknowledgement of program,
and announcement potentially misleadingly in stating that program
would not “limit or change any substantive legal rights”

•

Circuit City Stores, Inc. v. Mantor, 335 F.3d 1101 (9th Cir. 2003)
– Arbitration agreement unconscionable due to inclusion of provisions
shortening statute of limitations, prohibiting class actions, providing for
cost-splitting, and giving employer unilateral power to modify or
terminate agreement

Special Labor Law Considerations

• National Labor
Relations Board
considers class action
waivers in arbitration
agreements a per se
violation of Section 7 of
the National Labor
Relations Act

Special Labor Law Considerations
• NLRA protects the right of employees to “join
together to pursue workplace grievances,
including through litigation” and arbitration
• D.R. Horton, 357 NLRB No. 184 (2012)
– Overturned by the Fifth Circuit Court of Appeals (2013)

• Murphy Oil, 361 NLRB No. 72 (2014)
– Overturned by the Fifth Circuit Court of Appeals (2015)

Special Labor Law Considerations
• Fifth Circuit position:
– Class action waivers do not fall within FAA “savings
clause”
– NLRA does not include express congressional intent to
override FAA

• Other Circuits have followed the Fifth

Special Labor Law Considerations
• Employers won’t be required to arbitrate class
claims since doing so requires express consent
• Only applies to class action waivers, but
provisions restricting class actions in other
venues likely considered invalid too
• Union may agree to class action waiver in
course of collective bargaining

Special Labor Law Considerations
• Only applies to employees covered by NLRA
– Covered employers: most private employers whose
activities in interstate commerce exceed a certain
amount
– Covered employees: most private employees
• Not independent contractors
• Not supervisors
• No requirement that employees be unionized

Special Labor Law Considerations
• Collective bargaining agreements may require
employees to arbitrate claims arising under
federal statutes
– Only if clear and unmistakable
• 14 Penn Plaza LLC v. Pyett, 556 U.S. 247 (2009)

State Law Issues
• Arbitration agreement supersedes state laws
assigning primary jurisdiction to another forum
– Preston v. Ferrer, 552 U.S. 346 (2008)

• States cannot use “public policy” arguments to
invalidate arbitration agreements
– Marmet Health Care Center, Inc. v. Brown, 132 S. Ct. 1201
(2012)
– Nitro-Lift Technologies, LLC v. Howard, 133 S. Ct. 500 (2012)

State Law Issues
• FAA does not preempt state arbitration statutes
when parties agree to arbitrate under those
provisions
– Volt Information Sciences, Inc. v. Stanford University,
489 U.S. 468 (1989)

• Not all state law is preempted by FAA
– Section 2 allows state law defenses applicable to
contracts

State Law Issues
• States have their own arbitration statutes
– Uniform Arbitration Act and Revised Uniform
Arbitration Act

• Parties may choose to be guided by state law

Practical Considerations for Drafting

Pre-Drafting Considerations

•
•
•
•

Which employees are covered?
What claims are covered?
Is an opt-out provision desirable?
Is a delegation clause desirable?

Considerations of Content
• Gilmer Factors:
–
–
–
–
–

Neutral arbitrator
Adequate discovery
Allows same relief available through court process
Written arbitration award
Employees not required to pay unreasonable costs or
any arbitrators’ fees or expense

Considerations of Process
•
•
•
•
•
•

How does employee initiate action?
Is pre-arbitration mediation desirable?
What time limit should apply?
What procedures will govern the arbitration?
What law governs enforceability?
How will costs be shared?

Considerations of Process
•
•
•
•
•
•

Amount of discovery?
Nature of discovery?
Form of award?
Governing law?
Venue?
Appellate rights?

Practical Considerations for Drafting
• Avoid provisions allowing employer’s unilateral
modification of agreement
– Nelson v. Watch House Int’l Inc., 2016 WL 825385 (5th Cir.
March 2, 2016)
– Particularly an issue when arbitration provision included in
employee handbooks

• Avoid limiting remedies available under
applicable statute
– Many courts have found provisions limiting or prohibiting
punitive damages unenforceable

Considerations of Form
• Stand alone agreement or employee handbook?
• Length of agreement and font
• Ability to view agreement and waiver, especially
in digital format
• Require employee signature
• Plain language, prominent, concise

Drafting Defenses to
Unconscionability
•
•
•
•
•
•
•

No fee-shifting provision
Fair selection of arbitrators
No shortening of statute of limitations
Reasonable scope of discovery
Require well-reasoned written decision
No one-sided provisions
No requirement that employees pay any fees
not required in litigation setting

Magic Words
• Include language that the parties agree to
arbitrate all disputes “related to” the employment
relationship
• List specifically the statutory and common law
claims subject to arbitration and include a
provision explaining that arbitral claims are not
limited to those specifically mentioned
• Include severability provision

Are Arbitration Awards Appealable?
• FAA allows judicial
review of arbitration
awards in limited
circumstances, but
parties may not expand
circumstances allowing
appeal by contract

Are Arbitration Awards Appealable?
• FAA allows judicial review of arbitration awards
in limited circumstances
–
–
–
–

Award was procured by corruption, fraud, or undue means
Evident partiality or corruption by the arbitrators
Arbitral misconduct
Arbitrators exceeded their powers or so imperfectly executed their
powers that they failed to render a mutual, final, and definite award

• Parties may not expand circumstances allowing
appeal (under the FAA) by contract
– Hall St. Associates, L.L.C. v. Mattel, Inc., 552 U.S. 576 (2008)

Other “Appeal” Options
•

•
•
•

Courts may decline to enforce arbitration awards 1) that are arbitrary and
capricious or not sufficiently definite to allow enforcement, 2) whose
arbitrators exceeded the scope of their jurisdiction, or 3) whose award is
contrary to law or explicit public policy
– Fraternal Order of Police Metro Transit Police Labor Committee, Inc. v.
Washington Metropolitan Area Transit Authority, 780 F.3d 238, (4th Cir.
2015)
Agreement may specify that arbitrator has jurisdiction to rule on motion for
reconsideration of award
Agreement may specify that state arbitration statute applies, which would
allow judicial review
Agreement may provide for arbitral review of arbitration award

Recent issues
• MHN Government Services, Inc. v. Zaborowski,
601 Fed. App’x 461 (9th Cir. 2014)
– Would have decided appropriateness of invalidating
entire arbitration agreement due to offending
provisions rather than severing them
– Settled before oral argument before the Supreme
Court

Recent issues
• Arbitration Fairness Act
– Would amend FAA to invalidate pre-dispute arbitration
agreements involving employment, consumer,
antitrust, or civil rights disputes

• Campbell-Ewald Co. v. Gomez, 136 S. Ct. 663
(2016)
– Unaccepted Rule 68 offer of judgment does not moot
class, but class pick-offs may survive
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