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There are several aspects of retirement accounts that 
warrant special attention in an estate plan.

Asset Protection

In most states, including Missouri, retirement accounts 
(IRAs, 401(k)s, 403(b)s, etc.) are protected from the 
creditors of the account owner. However, there are only a 
handful of states (Alaska, Arizona, Florida, Missouri, North 
Carolina, Ohio and Texas) where it is clear that an inherited 
IRA is protected from the beneficiary’s creditors after the 
original account owner dies. Missouri amended its law in 
2013 to clarify that inherited IRAs are protected, but this 
law generally only applies if you are sued in Missouri and 
are a resident of Missouri at the time you are sued.

As you do not know where the beneficiaries of your IRA 
will be living if they are sued, you can never be sure if the 
inherited IRA will be protected from their creditors under 
state law. To be certain your retirement accounts will be 
protected from your beneficiary’s creditors, you should 
name a spendthrift trust as the beneficiary. A “spendthrift 
trust” is a trust that specifies that the beneficiary’s interest 
in the trust cannot be involuntarily seized by a creditor. It 
is clear under every state’s law that spendthrift trusts are 
protected from most creditors of the trust’s beneficiaries 
(each state has different exceptions). If you currently name 
individuals as the beneficiaries of your retirement account, 
consider updating your estate plan to leave the retirement 
account to a spendthrift trust. To do this, you will need 
to amend your revocable trust/will and complete a new 
beneficiary form. Although your revocable trust or will may 
already create spendthrift trusts for your beneficiaries, a 
spendthrift trust that will own a retirement account must 
have very specific language to qualify for maximum income 
tax deferral, as explained below. 

After the account owner dies, it is too late to use a trust as 
beneficiary of a retirement account. If the account owner 

dies naming an individual as beneficiary, the individual 
cannot transfer the IRA to a trust.

Income Taxes — Another Reason  
the Beneficiary Is Important

The general rule is that the receipt of inherited property 
is exempt from income taxes. However, this rule does not 
apply to most retirement accounts. Money withdrawn 
from a tax deferred retirement account (other than a 
Roth IRA or Roth 401(k)) will be subject to income taxes. 
Therefore, it is important to defer withdrawing money 
from these accounts for as long as possible. The “required 
minimum distribution” rules (RMDs) specify how 
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quickly assets must be withdrawn from a 
retirement account. Individuals and certain 
trusts qualify for a “life expectancy payout” 
or “stretch” that allows the beneficiary to 
take an RMD each year based on his or her 
life expectancy (with a trust, the RMD is 
based on the life expectancy of the oldest 
beneficiary of the trust).

Trusts as Beneficiaries

For asset protection, divorce protection 
and other reasons, it often makes sense to 
name a trust as beneficiary of a retirement 
account. Only two types of trusts qualify for a stretch 
payout — “conduit trusts” and “accumulation trusts.” If 
you are naming a trust as beneficiary of your retirement 
account, including a Roth IRA or Roth 401(k), then it 
is important that the trust is structured as one of these 
two types of trusts. In most cases, the beneficiary of your 
retirement account should not be your revocable trust — 
the beneficiary should be a conduit or accumulation trust 
created for your beneficiaries under your revocable trust.

Charities

Charities are the best beneficiaries of a retirement 
account, as they are exempt from paying income taxes. 
If you have charitable intentions, consider satisfying 
your charitable bequests with your retirement accounts. 
The money in the account is worth more to charity 
than other beneficiaries, as charities do not incur 
income taxes on withdrawals from retirement accounts. 
However, to avoid adverse tax consequences it is usually 
best to name the charity directly on the IRA beneficiary 
designation form. This does not apply to Roth IRAs/ 
401(k)s. Beneficiaries of Roth IRAs and Roth 401(k)s do not 
have to pay income taxes on the money withdrawn from 
the account, so it usually does not make sense to name a 
charity as beneficiary of a Roth retirement account.

Charitable IRA Rollover

In 2006, distributions were first allowed to be made 
directly to charities from IRAs (“charitable IRA rollovers”). 
For taxpayers at least 70½ years old, amounts up to 
$100,000 could be given to charity directly from a 
traditional or Roth IRA (but not a qualified plan, such as 
a 401(k), 403(b), defined benefit plan, profit sharing plan, 

Keogh, or an employer-sponsored SEP or 
SIMPLE). The charitable IRA rollover could 
be used to satisfy the account owner’s RMD. 
A beneficiary of an inherited IRA could also 
make a charitable IRA rollover.

A charitable rollover may be attractive for: 

1. Donors who do not itemize their deductions 
(nearly 2/3 of Americans claim the standard 
deduction).

2. Donors in states with no state income tax 
charitable deduction (Indiana, Michigan, 

New Jersey, Ohio, Massachusetts and West Virginia).

3. Donors who are subject to the 50 percent of AGI 
limitation.

4. Donors who may benefit from keeping their AGI lower 
(for taxability of Social Security payments, deductibility 
of medical expenses, miscellaneous itemized 
deductions, phase-out of itemized deductions and 
child tax credit, and application of AMT). 

For taxpayers who itemize and can claim an offsetting 
charitable income tax deduction, it will often be 
administratively easier to take a distribution from the IRA 
and then make a charitable gift.

The charitable rollover rules have been extended every 
year since 2006 to apply to at least some portion of the 
year. On December 14, 2014, the IRA charitable rollover 
rules were extended through December 31, 2014. The 
charitable IRA rollover rules have not yet been extended to 
2015, but there are two bills being reviewed by Congress 
that would do so.
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