
Due to recent changes in the federal tax laws 
and Missouri trust laws, now may be the perfect 
time to get an estate plan check-up.  There are 
many reasons an estate plan may need to be 
updated – your goals may have changed, new 
children or grandchildren born, your named 
guardians or trustees may have moved away 
or become too old to serve, or your financial 
situation may have significantly changed.  Below 
are the most common reasons you may want to 
update your estate planning documents. 

1.  Financial and Health Care Decisions.  
Who should be your agents to make financial 
and health care decisions if  you become 
incapacitated?  This is an important question 
and the answer will likely change as you, your 
agents, and your children mature.  You may 
also need to change who will make personal or 
financial decisions for your children after you 
pass away.  If  you already have estate planning 
documents, you should revisit your choices 
of  guardians, trustees, agents, and personal 
representatives to determine if  those persons are 
still the best choices.

2.  Do You Need a Revocable Trust or 
Only a Will?  This is an important question that 
can only be answered by reviewing your assets 
and goals with an estate planning attorney.  The 
primary advantage of  a revocable “living” trust 
is avoidance of  probate, as probate can be costly 
and time consuming.  There are other ways to 
avoid probate, but creating a revocable trust is 
often the best choice.

3.  Trust Funding – Avoid Probate Costs 
and Reduce Estate Taxes.  If  you have a 
revocable trust, then the trust should own most 
of  your assets.  Many people create revocable 
trusts and never fund them.  Funding your 
revocable trust (transferring ownership of  your 
assets to the trust) is necessary to avoid probate 
and may minimize estate taxes.  The paperwork 
necessary depends on the asset – real estate 
deeds, stock powers, assignments for partnership 
and LLC interests, a new title for automobiles.  
For bank and brokerage accounts, you may need 
to complete the financial institution’s paperwork 
to change the title of  the account. 

4.  Beneficiary Designations.  It is not 
necessary to transfer the ownership of  life 
insurance and retirement accounts to your 
revocable trust.  Upon your death, life insurance 
proceeds and retirement accounts pass to the 
named beneficiary, if  any, automatically. Assets 
with a completed beneficiary designation will 
override the terms of  your Will and revocable 
trust.  It is important to review the existing 
beneficiaries on all life insurance and retirement 
plans to ensure the assets will pass to the 
appropriate persons or trusts in a tax efficient 
manner that avoids probate. 

In most situations, you should avoid naming 
a trust as the beneficiary of  a retirement account 
(such as an IRA or 401(k)) due to the adverse 
income tax consequences.  However, if  you have 

a large retirement account and young children, 
you may want to consider naming “conduit 
trusts” as the beneficiaries.  Conduit trusts are 
designed to own retirement account proceeds 
after your death, so your children can defer the 
payment of  income taxes for as long as possible. 

5.  Protect Your Assets From Creditors.  
If  you have creditor protection concerns, 
consider taking advantage of  simple strategies to 
protect your assets:  jointly owned property with 
your spouse, a revocable joint trust, maximizing 
contributions to retirement accounts, following 
the formalities of  business entities, and being 
properly insured.  More advanced strategies to 
consider include:  a Missouri asset protection 
trust, limited liability company, reciprocal trusts 
for you and your spouse, and selling assets to a 
trust someone else will create for you. 

6.  Provide Your Spouse and Children 
with Asset Protection.  Many estate plans 
leave assets to family members outright, or 
in trusts with rights of  withdrawal or that 
terminate at specified ages.  It is usually better to 
create a “lifetime trust” (a trust designed to last 
for the beneficiary’s lifetime with no rights of  
withdrawal) for the beneficiary that will protect 
the assets from the beneficiary’s creditors.  In 
Missouri, the beneficiary may retain control 
over the investment and distribution of  the trust 
assets by serving as sole trustee, without a loss of  
creditor protection.  If  the trust contains rights 
of  withdrawal, or will terminate at a certain age, 
this protection is lost. 

7.  Protect Your Spouse and Children 
From Divorce.  If  a lifetime trust is drafted 
appropriately, the assets in the trust will not 
be subject to a marital property division if  
the beneficiary divorces.  What if  your spouse 
remarried after your death, then later lost 
your inheritance in a divorce?  What if  one of  
your children loses his/her inheritance to a 
divorce?  You have the opportunity to shield an 
inheritance from divorce if  you use the right type 
of  lifetime trust.  Many trusts require all of  the 
income to be distributed to the beneficiary.  This 
could cause the trust assets or distributions to 
be marital property.  Avoid rights of  withdrawal 
and mandatory income payouts if  you want the 
assets of  a trust (and the distributions therefrom) 
to be separate property. 

In addition to the creditor and divorce 
protection of  a lifetime trust, leaving assets to 
your spouse, children, and grandchildren in a 
lifetime trust can also have estate and income 
tax benefits for the beneficiary.  

8.  Current Gifting Opportunities.  
The gift tax exemption is significantly larger 
than it has ever been, and larger than it was 
ever expected to be.  This may be the perfect 
time to make gifts.  If  you have a large enough 
estate so that estate tax will be due upon your 
death, then it is more tax efficient to use gift tax 
exemption while you are alive as opposed to 
estate tax exemption when you die.  The benefit 

of  a lifetime gift is that all of  the future income 
and appreciation on the gifted assets passes 
estate tax free to the donee. For example, if  you 
give $5,000,000 to a trust for your children in 
2011 and live another 20 years, then you will 
exclude $11 million more from estate taxes than 
if  you wait until your death to use the $5 million 
exemption (assuming 6% annual growth).  With 
a 35% estate tax rate, this $11 million excluded 
from your estate results in a tax savings of  
$3,850,000.

9.  Accidentally Disinheriting Your 
Spouse.  Many Wills and revocable trusts 
contain formulas that leave assets to your spouse 
based on the estate tax laws at the time of  your 
death.  The most common formula is one that 
divides your trust assets between a credit shelter 
trust (to receive the amount of  your remaining 
estate/gift tax exemption) and a marital trust 
for the excess.  If  the credit shelter trust is left 
directly to your children with your surviving 
spouse as only a beneficiary of  the marital trust, 
you could unintentionally disinherit your spouse.

10.  Provide Your Surviving Spouse 
With Flexibility After Your Death.  Your 
revocable trust becomes irrevocable upon your 
death. However, you can provide your surviving 
spouse with the ability to amend the trust after 
your death with a “power of  appointment.” This 
allows the survivor of  the two of  you to respond 
to changes in the law or family circumstances. 

There are many important reasons to have 
your estate plan reviewed – some are obvious 
but others require an understanding of  recent 
changes in the law.  Here is a checklist to make 
sure you are discussing the right issues with your 
estate planning attorney:  
__  Do you have the following documents: 

financial power of  attorney, medical directive/
health care power of  attorney, Will, revocable 
trust? 

__  If  you already have a revocable trust, is it 
properly funded? 

__  Are your beneficiary designations completed 
properly? 

__  Have you made certain to only name 
individuals or conduit trusts as beneficiaries of  
retirement accounts?  

__  Are you taking advantage of  asset protection 
opportunities? 

__  Are you leaving your estate to your spouse 
and children in lifetime trusts to protect them 
from creditors, divorce, and estate taxes? 

__  If  you have estate tax concerns, have you 
taken advantage of  the existing gift tax 
exemption? 

__  Do you have formula clauses in your Will or 
revocable trust that need to be reviewed based 
on the existing tax laws? 

__  Do the trusts to be created under your Will 
and/or revocable trust contain powers of  
appointment for flexibility?
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