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Lifecycle of a ‘Recruit’
Ethical considerations and cautionary tales of
transitioning brokers.

Lifecycle of a ‘Recruit’
• Bob Broker had decided to leave Evil Empire Brokerage and
join a competitor Broker-Dealer.
• Bob has an employment agreement with Evil Empire.
• Evil Empire is in “The Broker Protocol,” as is Promised Land
Advisors – Bob’s first choice.
• Bob is also considering Greener Grass Wealth Management,
which is not in The Broker Protocol.
• Bob is also in a partnership with Diane at Evil Empire, and
most of the accounts Bob considers Assets Under
Management that he hopes to bring to his
new firm were developed by Diane.
• Diane may not be leaving Evil Empire.

Lifecycle of a ‘Recruit’

Two more items:
• Bob has a “mark” on his U4 (permanent record) from 2012 in
which he paid a fine and was suspended for 30 days by the
state of Illinois for “mismarking order tickets”; and
• Bob is currently under internal review for sales practice
issues at Evil Empire, and he wants to leave before he may be
terminated.

Lifecycle of a ‘Recruit’
• Bob applies to Promised Land and Greener Grass.
• Bob interviews with Wendy, who is IN-HOUSE counsel for
Promised Land.
Test for formation of an attorney-client relationship,
under Restatement (Third) of the Law Governing
Lawyers § 14:
A relationship of client and lawyer arises when:
1. A person manifests to a lawyer the person’s intent that the lawyer provide legal
services for the person; and either
a) the lawyer manifests to the person consent to do so; or
b) the lawyer fails to manifest lack of consent to do so, and the lawyer knows or
reasonably should know that the person reasonably relies on the lawyer to
provide the services; or
2. A tribunal with power to do so appoints the lawyer to provide the services.

Lifecycle of a ‘Recruit’
During the interview, Wendy asks Bob why he wants to work at
Promised Land. Bob has four possible answers:
A.

B.
C.
D.

Because the culture of Evil Empire has changed significantly since
he first joined and he welcomes the culture of [insert name of any
other firm] where he will be able to do the right thing for his
clients.
Bob is under internal review for “misuse of company email” issues
at Evil Empire, and he wants to leave before he may be
terminated.
Bob is up to his eyeballs in debt and needs an upfront check.
More than one of the above.

Answer D is the correct one, but Bob answered A.

Lifecycle of a ‘Recruit’
Bob asks Wendy to explain how a “Protocol Transition” works –
which she does.
Rule 4.1: In the course of representing a client a lawyer shall not knowingly:
a) make a false statement of material fact or law to a third person; or
b) fail to disclose a material fact to a third person when disclosure is necessary to
avoid assisting a criminal or fraudulent act by a client, unless disclosure is
prohibited by Rule 1.6.
Rule 4.3: In dealing on behalf of a client with a person who is not represented by
counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer
knows or reasonably should know that the unrepresented person misunderstands the
lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the
misunderstanding. The lawyer shall not give legal advice to an unrepresented person,
other than the advice to secure counsel, if the lawyer knows or reasonably should know
that the interests of such a person are or have a reasonable possibility of being in conflict
with the interests of the client.

Lifecycle of a ‘Recruit’
• Wendy asks if Bob has an attorney, and he says, “I have
several friends who are attorneys. Do I need one?”
• Wendy recommends several attorneys for Bob. Bob
hires Jane, who practices law in this area, to be his
attorney. Bob gives Jane a full explanation of his
reasons for leaving.

Rule 1.2
a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions
concerning the objectives of representation and, as required by Rule 1.4, shall
consult with the client as to the means by which they are to be pursued. A lawyer
may take such action on behalf of the client as is impliedly authorized to carry
out the representation. A lawyer shall abide by a client's decision whether to
settle a matter. In a criminal case, the lawyer shall abide by the client's decision,
after consultation with the lawyer, as to a plea to be entered, whether to waive
jury trial and whether the client will testify.
b) A lawyer's representation of a client, including representation by appointment,
does not constitute an endorsement of the client's political, economic, social or
moral views or activities.
c) A lawyer may limit the scope of the representation if the limitation is reasonable
under the circumstances and the client gives informed consent.
d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that
the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal
consequences of any proposed course of conduct with a client and may counsel
or assist a client to make a good faith effort to determine the validity, scope,
meaning or application of the law.

Lifecycle of a ‘Recruit’
Bob then interviews with Jeff, who is IN-HOUSE counsel for
Greener Grass. During the interview, Jeff asks Bob why he wants
to work at Greener Grass. Bob has four possible answers:
A.

B.
C.
D.

Because the culture of Evil Empire has changed significantly since he
first joined and he welcomes the culture of [insert name of any other
firm] where he will be able to do the right thing for his clients.
Bob is under internal review for “misuse of company email” issues at
Evil Empire, and he wants to leave before he may be terminated.
Bob is up to his eyeballs in debt and needs an
upfront check.
More than one of the above.

Answer D is the correct one, but Bob answered B this time.

Lifecycle of a ‘Recruit’
Rule 1.6(a): A lawyer shall not reveal information relating to the representation of a
client unless the client gives informed consent, the disclosure is impliedly authorized
in order to carry out the representation or the disclosure is permitted by paragraph
(b). ...
Under § 68 of the Restatement (Third) of the Law Governing Lawyers, the attorney
client privilege may be invoked with respect to:
1. A communication
2. Made between privileged persons
3. In confidence
4. For the purpose of obtaining or providing legal assistance for the client.
Section 70 of the Restatement then defines “privileged persons” for purposes of § 68
as follows: Privileged persons within the meaning of § 68 are the client (including a
prospective client), the client's lawyer, agents of either who facilitate
communications between them, and agents of the lawyer who facilitate the
representation.

Lifecycle of a ‘Recruit’
Rule 1.1: A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill, thoroughness
and preparation reasonably necessary for the representation.
Rule 1.4:
a) A lawyer shall:
1) promptly inform the client of any decision or circumstance with respect to which the
client's informed consent, as defined in Rule 1.0(e), is required by these Rules;
2) reasonably consult with the client about the means by which the client’s objectives
are to be accomplished;
3) keep the client reasonably informed about the status of the matter;
4) promptly comply with reasonable requests for information; and
5) consult with the client about any relevant limitation on the lawyer’s conduct when the
lawyer knows that the client expects assistance not permitted by the Rules of
Professional Conduct or other law.

b) A lawyer shall explain a matter to the extent reasonably necessary to
permit the client to make informed decisions regarding the representation.

Lifecycle of a ‘Recruit’
• After hearing Jeff’s explanation of Bob’s reasons for leaving,
Greener Grass decides to hire Bob and gives him an upfront check
for $1 million – repayable over 9 years in a forgivable note.
• Jane then asks Jeff to explain to Bob how a “non-Protocol”
transition works.
• Jeff tells Bob that he can bring no client information, and he likely
will be permitted to announce his departure
and new contact information to clients he can
remember with either a “tombstone” mailing or
a scripted announcement telephone call.

Lifecycle of a ‘Recruit’
• Evil Empire files Bob’s U5 and checks 7B indicating, “resigned while
under internal review for unauthorized trading in an elderly
client’s trust account.”
• Greener Grass withdraws Bob’s offer and doesn’t pay the $1
million.
• Bob approaches Promised Land and explains the situation to
Wendy in a satisfactory way such that Promised Land offers, and
Bob accepts, a job. Bob is in possession of his “Protocol List” and
he provides a copy of the Protocol list to Evil Empire
upon his departure. On similar terms, Promised Land
pays Bob $500,000 in a forgivable note.

Lifecycle of a ‘Recruit’
• Evil Empire notifies Bob and Promised Land that Bob is not
entitled to protection of the broker Protocol, because he took
a “birthday card list” containing birthdates of all of his clients.
• Wendy tells Jane that Bob must return the “birthday card list”
to Evil Empire.
• Evil Empire files suit against Bob and Promised Land.
• Promised Land hires Jane to represent Bob and Promised
Land.
• Jane files an affidavit with the court in
which Bob affirms that he took no
information from Evil Empire except for
his Protocol list and the “birthday card
list” that he returned.

Lifecycle of a ‘Recruit’
• During litigation, Evil Empire discovers that Bob emailed 276 client
“new account forms” to his home email address before resigning
from Evil Empire.
• Bob testifies that Wendy told him that sending client information
to his home email address was not a Protocol violation. Jane
believes that Bob’s testimony on the topic is false.

Questions?
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