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The way we live our daily lives has 
changed – more and more of it is 
conducted on-line. The manner in 
which we live our personal lives and 
handle our business and fi nancial 
aff airs has evolved with a clear shi   
to the Internet. Digital assets have 
become part of our daily lives. As a 
result of this change, it is important 
to consider digital assets when 
preparing your estate plan in order 
to protect those assets at your death. 

What is a Digital Asset?

Currently, there is no universal 
defi ni  on of what cons  tutes a 
“digital asset.” The best way to 
understand the meaning, therefore, 
is to iden  fy assets that are 
customarily considered as such. 
Examples include email accounts, 
social networking accounts, 
photograph and video sharing 
accounts, on-line sales accounts, 
on-line banking accounts, websites, 
blogs and other online accounts. 
In addi  on, voicemail accounts, 
rewards and points, security 
systems, electronically stored music 
and books, certain video games 
and related virtual assets are also 
considered digital assets.

Why Should You Care About 
What Happens with Your 
Digital Assets at Your Death or 
Incapacity?

Your digital assets, such as an online 
photo album or blog, may hold 

sen  mental value, which you hope to 
pass on to your loved ones. Some of 
your digital assets may have fi nancial 
value. For example, a domain name 
could be sold for a windfall, and a 
blog may generate a revenue stream.  
The value can also come from money 
saved by accessing your accounts to 
make sure bills are paid and funds 
exist to cover automa  c debits.  Lastly, 
the iden  ty of deceased individuals is 
being increasingly targeted through 
the use of personal informa  on found 
on social media sites.  These features 
highlight the importance of properly 
planning for the disposi  on of your 
digital assets so that your wishes 
can be fulfi lled upon your death or 
incapacity.

What Are the Challenges 
Presented by Digital Assets?

Digital assets present numerous 
challenges given the unique nature of 
such assets.  O  en  mes, digital assets 
are protected with a password. If no 
one knows your password, it will be 
diffi  cult, and some  mes impossible, 
for anyone to have access to those 
assets a  er your death. 

To complicate the issue further, many 
digital assets are governed by a Terms 
of Service (“TOS”) agreement. These 
TOS agreements typically address 
when an accountholder’s rights 
are terminated and whether the 
rights of the accountholder can be 
transferred.  O  en, the rights to the 

account are terminated following 
a set period of inac  vity or upon 
death. Further, many TOS agreements 
expressly prohibit an accountholder 
from disclosing access informa  on 
to third par  es, prohibit transfer of 
the account and prohibit third par  es 
from accessing the account. 

Because of the nature of digital assets, 
many diff erent areas of law may 
govern the disposi  on of such assets, 
including trademark, copyright, 
contract and even federal income 
and transfer tax laws.  Two par  cular 
federal laws are dicta  ng the rights of 
fi duciaries and the resolu  on of this 
issue – the Stored Communica  ons 
Act (“SCA”), which is a part of the 
Electronic Communica  ons Privacy 
Act, and the Computer Fraud and 
Abuse Act (“CFAA”).  The SCA, 
in general, protects against the 
unauthorized disclosure of certain 
types of electronic communica  ons; 
the CFAA (and its state counterparts) 
protects against the unauthorized use 
of protected computers.  Missouri, 
like many states, lacks clear statutory 
authority empowering a fi duciary 
to carry out his or her du  es with 
regard to digital assets. The du  es 
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of fi duciaries under Missouri law – 
such as to control and protect an 
individual’s assets – remain the same.

One thing is clear – the law with 
respect to digital assets is uncertain. 
As the laws regarding digitals assets 
con  nue to evolve, it is important to 
understand how your digital assets 
will be disposed of at your death and 
how you can ensure that your wishes 
are fulfi lled.

How Should You Plan for 
Handling Your Digital Assets?

The fi rst step in planning for the 
disposi  on of your digital assets is 
to prepare an inventory of all of your 
digital assets. You should include 
a descrip  on of each asset as well 
as all informa  on needed to access 
the account, such as username, 
password, and answers to security 
ques  ons. It is also important that 
you review your list frequently to add 
any new digital assets that you may 
acquire and update changes to your 
exis  ng accounts. 

It is important to store the inventory 
list in a safe place. Op  ons include 
storing the inventory list in a safe 
deposit box or digitally storing the list 
with password protec  on. Because 
the list may need to be updated 
frequently due to the evolving nature 
of digital assets, you should consider 
keeping it somewhere that is readily 

accessible. Regardless of where such 
list is stored, your fi duciary should 
always know where your inventory is 
kept and how to access it. 

You should also consider how you want 
your digital assets to be handled at your 
death or incapacity.  Do you want some 
or all of such assets to be destroyed?  
Should they be preserved?  Should any 
of such assets be transferred?  If so, to 
whom should they be given and with 
what instruc  ons or restric  ons, if 
any?  Your wishes should be included 
as part of your estate plan to ensure 
your wishes are known and carried out.   

Who Should Handle Your Digital 
Assets at Your Death?

Another considera  on is who you 
want to handle your digital assets at 
your death. You may choose to name 
the same person that you name as 
the Personal Representa  ve of your 
estate, the Trustee of your Revocable 
Trust or your Agent under your Durable 
Power of A  orney. You may also 
choose to name someone diff erent 
who has specialized skills or a be  er 
understanding of technology in order 
to be  er carry out your wishes.
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For be  er or worse, the Internet is 
here to stay and much of our lives is 
found there.  We may not have even 
no  ced this change as we conduct 
our daily tasks.  However, it can also 
be seen a  er a loved one has become 
incapacitated or has died.  Yet, many 
fail to consider digital assets as part 
of their estate planning process.  With 
the proper planning, the unfortunate 
diffi  cul  es that your family could face 
when handling your digital assets 
could be lessened and perhaps 
completely avoided.
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