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Why is fl exibility important?

Today, many families are leaving their assets at their 
deaths in trust for their loved ones, rather than giving 
those assets to them outright. Recent changes to both 
federal and state law have made the use of trusts more 
att racti ve. Specifi cally, assets can now be left  in trust for 
multi ple generati ons, providing loved ones with increased 
asset protecti on and incorporati ng both income and 
estate tax planning. Families also fi nd that their specifi c 
goals are more eff ecti vely achieved through a trust. This is 
parti cularly relevant when providing for a minor, planning 
for a disabled benefi ciary and protecti ng a spendthrift . 
Trusts can also be used to encourage certain behaviors, 
such as entrepreneurship. 

As these trusts conti nue for generati ons, circumstances 
change, both with the family and applicable law. Also, 
challenges can arise in carrying out a family’s wishes. 
Without proper planning, the only opti on for addressing 
these changed circumstances may be a court proceeding 
to reform the trust. Other opti ons, however, exist which 
allows the trust to expect the unexpected and adapt 
accordingly. 

How do you add fl exibility to your estate plan?

As part of the estate planning process, you should plan for 
the unexpected. You may have already decided to whom 
you are leaving your assets and whom you would like to 
carry out your plan. At the ti me of your death, however, it 
may not be possible to eff ectuate your intent. The trusted 
family member you named as the trustee may no longer 
willing to act, or a catastrophic event may have occurred, 
leaving you with no close relati ves. To make the situati on 
more diffi  cult, these issues may not be discovered unti l 
a ti me when you are no longer able to arti culate your 
wishes. For this reason, it is criti cal to address possible 
conti ngencies. 

For example, you should identi fy the benefi ciaries you wish 
to receive your assets if your immediate family is no longer 
living. Likewise, if all your loved ones are deceased, you 
may wish to name a charity. But what if that charity is not in 
existence? You could permit a distributi on to a charity with 
a purpose consistent with your charitable intent. Similarly, 
you should name successors to act as the trustee in the 
event your initi al choice cannot. You may wish to name a 
corporate trustee to serve if all the individuals selected are 
unable to do so. You can also permit the acti ng trustees 
to designate co-trustees and successor trustees, allowing 
adjustments to be made as circumstances dictate. 

Who can make changes to your plan if you 
are unable?

An eff ecti ve way to incorporate fl exibility is to authorize 
a third party to implement changes aft er your death. 
These third parti es do not have to be strangers, who are 
unfamiliar with your goals or wishes. They can include 
your benefi ciaries as well as the fi duciaries you selected. 
Incorporati ng this fl exibility into your plan is criti cal, 
because the failure to do so could involve a lengthy and 
expensive court process or, worse, a deviati on from your 
intended plan. 
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1. Trust Beneficiaries

While you will set within your trust the terms upon which 
the assets will be held for your beneficiaries at your death, 
there are opportunities to provide flexibility to allow them 
to adapt the trust to address unanticipated events. First, 
you may give your trust beneficiaries the ability to change 
the trustees by granting them the right to name co-trustees 
or successor trustees. You can also permit a beneficiary to 
remove and replace an acting trustee, though this is often 
restricted to an acting corporate trustee. The implication 
of these rights, however, can be that the trust beneficiary 
has greater control over the trust administration.  

Another effective tool for building flexibility into a trust is 
a power of appointment granted to a beneficiary. With a 
power of appointment, the trust beneficiary can redirect 
the trust assets to pass at the his or her death in a different 
manner than is set forth in the trust. The trust may limit 
the way in which, and the persons in favor of whom, 
the power of appointment may be exercised. A power 
of appointment can allow a beneficiary to leave assets 
for a disabled child in a special needs trust to preserve 
needed governments benefits. Likewise, with a power of 
appointment, a beneficiary could adjust the percentage 
of assets family members will receive at the beneficiary’s 
death if one family member is experiencing unforeseen 
challenges. 

2. Trustees

Your trust will reflect your wishes regarding how your 
assets are to be used for your loved ones at your death. It 
in effect serves as your instructions to your trustees. These 
instructions can mandate distributions to your beneficiaries. 
For example, a trust could direct the distribution of a 
portion or all the trust assets when a beneficiary reaches 
the age of 25. A better approach, however, would be to 
grant the trustee the discretion as to whether to make a 
distribution. By doing so, you are allowing the trustee to 
determine when to make a distribution and how much to 
distribute based on the circumstances at that time. 

You could include standards, such as health, education, 
maintenance, and support, to guide the trustee in making 
such decisions. With this standard, you are guiding the 
trustee as to purposes for which the assets are to be used 
for your loved ones. You are also giving them the flexibility 
to do so in a manner that best reflects your intent. For 

example, a trustee may wish to withhold a distribution or 
avoid making a distribution directly to the beneficiary if he 
or she is a spendthrift and facing creditor issues. 

If your wishes are specific or unique to your family 
circumstances, you can include language outlining your 
intent without obligating the trustees to take or refrain 
from taking action that he or she might not otherwise 
do. In this way, a trustee can consider your intent, while 
satisfying the needs of differing beneficiaries and adapting 
to changes occurring over time. 

3. Trust Protector

More families are incorporating the concept of a trust 
protector into their trust to add flexibility once the trust 
becomes irrevocable. This technique allows the terms 
of an irrevocable trust to be modified or terminated if 
necessary or appropriate. It has become an important 
mechanism for carrying out a family’s intent, even with 
changed circumstances, without resorting to a court 
process to reform the terms of an irrevocable trust or 
remove a trustee. Many have found that increases their 
comfort with an irrevocable trust designed to last for 
multiple of generations.

A trust protector is a person, other than the settlor (the 
person who creates the trust), the trustee, or a beneficiary, 
who is expressly granted in the trust instrument one or 
more powers over the trust. For tax reasons, the settlor’s 
spouse, descendants, and descendants’ spouses are also 
prohibited from acting as a trust protector. Under Missouri 
law, a trust protector is considered to act as a fiduciary, 
unless otherwise directed by the settlor. Further, unless 
otherwise specified by the settlor, a trust protector will 
not be liable to the trust beneficiaries for his or her acts 
or omissions, except for those made in bad faith or with 
reckless indifference. 

Typically, the trust protector’s powers are expressly 
designated in the trust instrument. They can include the 
authority to do as follows:

•   Remove and appoint a trustee, successor trustee or 
trust protector;

•   Modify or amend a trust instrument to accomplish 
the following:

  {  Achieve favorable tax status or respond to changes 
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in the tax law;

  {  Reflect changes that impact trust administration;

  {  Correct errors or ambiguities that might require a 
court construction; and

  {  Correct a drafting error that defeats a grantor’s 
intent;

•   Increase, decrease, modify or restrict the interests of 
the trust beneficiaries;

•   Terminate the trust in favor of the trust beneficiaries;

•   Change the applicable law governing the trust or trust 
situs; 

•   Modify the terms of a power of appointment granted 
by the trust;

•   Veto, direct or consent to trust distributions;

•   Consent to a trustee’s action or inaction relating to 
investments;

•   Direct the acquisition, disposition or retention of a 
trust investment;

•   Interpret the terms of the trust instrument at the 
request of a trustee; 

•   Advise the trustee on matters concerning a 
beneficiary; 

•   Perform a specific duty or function of a trustee; and 

•   Review and approve accountings of a trustee.

The powers frequently given to a trust protector can be 
divided into different categories – powers relating to 
supervision and monitoring of the actions of a trustee; 
powers to take action to address unforeseen circumstances 
or changes in law; and powers to amend the administrative 
or dispositive terms of a trust.

Arguably, the power to amend the trust is the most widely 
granted power to trust protectors. It allows a trust to avoid 
the costs of obtaining court approval of a modification. A 
trust protector can use this power to address changes in 
tax laws or factual circumstances which directly impact an 
otherwise irrevocable trust and to update administrative 
provisions (e.g., trustee succession or investment powers). 
A possible variation of the power of modification is the 

power of a trust protector to alter the interests of trust 
beneficiaries. 

Another common power given is to grant the trust 
protector a role in providing advice regarding investments, 
distributions and other administrative matters. This option 
is often popular if the trustee is a family member with little 
financial sophistication. There, however, are important 
implications to giving this role as an advisor to a trust 
protector, including the possibility the trust protector will 
have the same duties and liabilities as a trustee. If this 
power is included, individuals should be selected who are 
collaborative and have no conflict of interest. 

The initial question is whether a trust protector is necessary, 
as it may create additional costs to administer the trust and 
may also interfere with the efficient management of the 
trust. It may also result in a shift of duties away from the 
trustee to a party who may be less involved or have a less 
formal role with the trust. At times, the trust beneficiaries 
can provide the same safeguards that are being sought 
when implementing a trust protector. 

Regardless, a trust protector can play a key role in the 
administration of a trust. This is particularly relevant as 
irrevocable trusts become more common and continue to 
exist for several generations. A trust protector can provide 
a safeguard against unexpected developments, including 
tax law changes and unanticipated changes in personal 
circumstances. This concept can add additional oversight 
and flexibility. 

Generally, a trust protector may be advantageous when 
the trustee is not financially sophisticated, the trust has 
unique or complex terms (e.g., a special needs trust or 
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a trust for second spouse) or the trustee is unfamiliar 
with the personal history of the trust beneficiaries. A 
trust protector can serve a key role, if it is anticipated 
that the beneficiaries will not actively monitor the trust 
administration, a potential conflict of interest exists, or 
there is a possibility of a dispute between the beneficiaries. 

Care should be exercised when choosing the trust protector 
and his or her successors. This person should be familiar 
with your intentions and the needs of the beneficiaries. 
Depending on the trust protector powers granted, certain 
professional qualifications (i.e., investment experience) 
may be advantageous. Successor trust protectors should 
be named. 

A trust protector may be an important aspect of an estate 
plan, helping to ease the discomfort you may experience 
towards irrevocable trusts. If carefully considered and 
implemented, the use of a trust protector can add an 
important level of flexibility in an irrevocable trust to 
address any unintended circumstances and changes.

What are your options for a trust that is 
already in existence?

On occasion, an issue will arise concerning a trust that is 
already in existence and which does not include a clear 
mechanism for addressing the issue. In such a situation, 
the only method to resolving the issue may be through 
a court proceeding. With recent changes in the law, 
additional options are available, including a non-judicial 
modification and decanting.

With a decanting, the trustee of an existing trust 
distributes the assets of such trust into a new trust that 
may have more favorable terms. There are, however, 
important restrictions on the ability to decant. For 
example, the group of beneficiaries of the new trust 
cannot be more expansive that the group of beneficiaries 
of the old trust, meaning that new beneficiaries cannot 
be added. In addition, the trustee of the first trust must 

have discretion over distributions from the first trust to 
decant into a new trust. Before decanting, the trustee 
must also determine that the distribution is desirable 
after considering the terms and purposes of the first 
trust, the terms and purposes of the second trust and 
the consequences of the distribution. Many find that 
decanting a trust allows important changes to be made 
to an old trust. It is frequently used to incorporate special 
needs trust language into a trust agreement or to alter the 
provisions governing the distribution of the trust assets to 
a beneficiary.

In the alternative, a family may enter into a non-judicial 
settlement agreement by which they agree to modify 
the terms of a trust without a court proceeding. This 
technique is authorized by Missouri law under certain 
circumstances. Generally, interested persons, such as 
the trustee and the trust beneficiaries (both current and 
remainder) must agree to the modification. If the settlor 
of the trust is living, he or she must participate. Unless the 
settlor is living, the types of changes permitted must not 
violate the material purpose of the trust, and generally 
are limited to those more administrative in nature.

In conclusion, it is important to build flexibility into your 
estate plan now, so that your trust can adapt and change 
for the unexpected in the future. 
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