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Wage and Hour 101 



• Fair Labor Standards Act 
• State law requirements 
• Compensable working time 
• Payment of wages 
• Equal pay 
• Child labor laws 
• Garnishments and child support 
• Government contractors and executive orders 

Overview 



• Wage and hour laws generally govern: 
– Minimum wage 
– Maximum hours 
– Child labor 
– Equal pay 
– Payroll requirements 
– Recordkeeping 
– Overtime compensation 

 

Wage and Hour Laws 



• The Fair Labor Standards Act (FLSA): 
– Administered by the Wage and Hour Division of 

the Department of Labor. 
– Authorizes “collective actions” 
– May require back pay for two or three years for 

violations 
– May require liquidated damages 
– May require attorneys’ fees and costs 

Federal Law 



• State and local wage and hour laws: 
– Are administered by local departments of labor 
– Preempt the FLSA if more employee-friendly 
– May authorize class actions 
– May fill “gaps” in coverage under the FLSA, including: 

• Meals and breaks 
• Days of rest 
• Premium pay weekends or holidays 

 

State and Local Laws 



• Coverage 
– Enterprise coverage 
– Individual coverage 

• Employer: “Includes any person acting directly or 
indirectly in the interest of an employer in relation to 
an employee” 

• Employee: “Any individual employed by an employer” 
• Employ: “To suffer or permit to work” 

 

Fair Labor Standards Act 



• Workers who are not “employees” are not 
subject to the FLSA, including: 
– Family businesses 
– Independent contractors 
– Volunteers  
– Interns 
– Trainees 

 

Workers Not Covered 



• What is misclassification?  
– Classifying an “employee” as a “non-employee” 
– May be called: contractors, self-employed, 

freelancer, temporary worker, consultant, etc. 

• Common myths 
– Labels matter 
– Filing an IRS 1099 form = independent contractor 
– Worker wants to be an independent contractor 

 

Independent Contractors 



• There is no single legal test. Many tests under 
many different laws.  

• There are several tests with many factors that are 
commonly used. 

• Control is the common denominator. 
 

Who is an independent 
contractor? 



Independent Contractors 

The IRS 
Control Test 

Behavioral 
Control 

Financial 
Control 

Relationship 
of the 
Parties 



• The Internal Revenue Service’s “control test” 
• 20 factors that analyze the facts and circumstances of the 

employer’s relationship with the worker 

• Three broad areas of control: 
• Behavioral control 
• Financial control 
• Relationship of the parties 

• Not one factor or area of control is determinative in 
determining the proper classification for a worker 

• Employers must engage in a balancing test 
 

IRS Control Test 



• “Administrator’s Interpretation” released July 15, 2015 
• Clarifies test used to determine whether workers are 

employees for purposes of FLSA  
• Emphasizes DOL’s inclusive definition of “employee”  
• Proper classification depends on whether workers are 

really in business for themselves or are economically 
dependent on employers 

• Ultimate result:  Most workers are employees  
under FLSA and FMLA 
 

DOL Guidance 



• Is the work an integral part of the employer’s 
business? 

• Does the worker’s managerial skill affect the 
worker’s opportunity for profit or loss? 

• How does the worker’s relative investment 
compare to the employer’s investment? 
 

DOL Economic Realities Test 



• Does the work performed require special skill 
or initiative? 

• Is the relationship between the workers and 
the employer permanent or indefinite? 

• What is the nature and degree of the 
employer’s control?  
 

DOL Economic Realities Test 



• An employer may be considered a “joint employer” of a worker  
• Commonly arises with temporary staffing agencies 
• Tolentino v. Starwood Hotels & Resorts Worldwide 

• 2014 Missouri Supreme Court case 
• Temporary staffing agency provided housekeepers to Starwood 
• The contract provided that the housekeepers were called independent 

contractors and that the agency would pay, hire, fire, and discipline the 
housekeepers.  Starwood had the ability to set cleaning standards.  

• The agency unlawfully deducted the housekeepers’ wages below minimum 
wage 

• Holding: Because Starwood controlled many aspects of the housekeeper’s 
work, it could be jointly liable for the agency’s criminal acts under the 
Missouri Minimum Wage Law 

Joint Employer Liability 



• Typically students or recent graduates looking 
to receive hands-on, practical experience in 
field of choice 

• May be hired through  
formal academic  
program with college  
or university that  
offers academic credits for work 

Interns 



• Individuals participating in pre-employment 
training for a particular skill or position 

• Training typically provided by prospective 
employer 
– Example: flight attendant  

training, truck driver  
training 

Trainees 



• No exemption from overtime and minimum wage 
for interns and trainees 

• Willingness to work without pay irrelevant 
• Employee = someone who an employer “suffers or 

permits to work” 
• But not every person who performs work for own 

benefit is employee of person who provides 
instruction 

When must interns  
and trainees be paid? 



• An unpaid intern or trainee is NOT an 
employee covered by the FLSA if ALL of the 
following are met: 
– Academic or vocational environment exists 
– Internship or training is for the benefit of the 

intern or trainee 
– Regular employees are not displaced by interns or 

trainees 

DOL Test  



– Employer derives no immediate advantage from 
interns or trainees 

– No job entitlement 
– No compensation 

DOL Test 



• Individuals may never volunteer to perform work 
for private, for-profit employers 

• Employers may encourage employees to volunteer 
at unrelated charitable organizations 
– Not required 
– Employer does not direct or control time spent 
– Continued employment not impacted 
– Not performed during work hours or on employer property 
– Employees would be compensated for time spent during normal 

work hours 

Volunteers 



• Employers must pay non-exempt employees: 
– At least minimum wage ($7.25) for all hours 

worked 
– Overtime compensation for all hours worked over 

40 in one work week 
• Overtime compensation is at least 1.5 times the 

employee’s “regular rate” of pay 

Minimum Wage and Overtime 



• Under the DOL's “continuous workday” principle, all activities 
that occur between the beginning and end of a workday are 
compensable. 

• When a workday begins and ends can be more complicated 
than simply clocking in and out. 

• Employers must also consider:  
– An employee's principal activities and activities that are integral 

and indispensable to the principal activities. 
– Preliminary and postliminary activities that are not integral and 

indispensable. 
– De minimis time.  

 

What is Compensable Time? 



Common issues include: 
• Donning and doffing (time spent putting on and taking off clothing 

and protective gear) 
• Preliminary and postliminary activities (cleaning knives, booting up 

a computer, washing up) 
• Travel time to and from work and travel for work 
• Walking time (from locker to time  

clock, from time clock to front door) 
• Waiting or on-call time 
• Training, onboarding, and seminars 
• Testing 
• Volunteer work 

 

What is Compensable Time? 

Paid or 
unpaid? 



• Normal duties performed outside the usual work schedule 
• Employees may claim supervisors pressured them to work 

off-the-clock, knew about the off-the-clock work, or 
altered time records 

• Employees may seek pay  
for non-compensable time 

• Employees may challenge  
timekeeping procedures,  
arguing that they  
shortchange wages 

“Off-the-Clock” Work 



Employees who are on call (also called 
stand-by time) must be compensated for 
their time if the employer's control over 
the employee prevents the employee 
from using the time effectively for their 
own purposes. 

 

On-Call Time 

• Geographical restrictions on 
premises 

• Frequency of calls unduly 
restrictive 

• Fixed response time unduly 
restrictive 
 
 

• Employee remains on premises 
• Employee can trade on-call 

responsibilities 
• Employee engages in personal 

activities during on-call periods 
 
 



• Attendance at lectures, meetings, training programs, and 
similar activities is not compensable and is not counted as 
working time when four conditions are met: 
– Attendance is outside of the employee's regular working hours 
– Attendance is truly voluntary 
– The event is not directly related to the employee's job 
– The employee does not perform any productive work during 

attendance 

Training Time 



• Regular commuting to and from work, outside the 
employee's normal working hours, is ordinarily not 
compensable working time 

• Time spent going from home to work and back, 
outside normal working hours, on a special one-day 
assignment in another city is compensable, at least to 
the extent that the time in transit exceeds the 
employee's usual commuting time 

Travel Time 



• Time spent traveling during the employee's normal 
working hours, such as travel from job site to job site 
or travel after the first principal activity of the day, is 
compensable working time 

• Travel that keeps the employee away from home 
overnight is working time if the travel is during the 
employee's normal working hours, including during 
those same hours on days, such as weekends, when 
the employee does not ordinarily work 

Travel Time 



• Any actual work that an 
employee performs while 
traveling must be 
compensated 

Travel Time 



• Rest 
– Generally, breaks of  

under 20 minutes are  
compensable 

– When a rest period exceeds 20 minutes, waiting time 
rules apply 

• Meal breaks 
– Bona fide meal periods are not working time 
– Employees must be relieved of all work duties during 

these breaks 

Breaks 



• Under Portal-to-Portal Act, compensation not 
required for: 
– Traveling to and from actual place of performance of 

principal employment activities 
– Activities that are preliminary or postliminary to the 

principal activities 

• Preliminary/postliminary activities may be 
compensable if “integral and indispensable” to 
principal activities 

Pre-Work and Post-Work Time 



• Donning and doffing: no uniform standard; result 
usually depends on facts of case 
• Union exception: Collective bargaining agreement may 

specify that donning and doffing time is noncompensable 

• Walking time: usually not compensable unless 
integral and indispensable activity performed 
before walking 

• Security checks: generally not compensable 

Preliminary/Postliminary 
Activities 



• Sleep time 
– Employee scheduled for duty of 24 hours or less is 

working even if permitted to sleep or engage in 
personal activities when not busy 

– Employee scheduled for duty of 24 hours or more 
may agree with employer to exclude scheduled 
sleeping periods of up to 8 hours from working 
time 

 

Other Issues 



• Tipped employees 
– Tipped employees are those who regularly receive more than 

$30 per month in tips 
– Must receive hourly wage of at least $2.13  
– Tips may be used as “credit” up to minimum wage (credit of 

up to $5.12 per hour) 
– If employee receives less than minimum wage through wage 

and tips, employer must make up the difference 
– Tip pooling may occur among employees who customarily and 

regularly receive tips 

Other Issues 



Medical attention 
– Time spent waiting for or 

receiving medical 
attention at work or at 
the direction of the 
employer during an 
employee’s normal 
working hours on days 
when he is working 
constitutes hours worked 

Other Issues 



• Time of payment 
• Last paycheck 

Payment of Wages 



• Deductions may not reduce pay below 
minimum wage 

• Employers may withhold portion of wages for 
fair market value of certain goods and services 
– Tools, equipment, uniforms and laundering, 

maintaining tools and equipment, breakage, 
transportation, meals, lodging, company merchandise, 
fuel, cash register shortages 

Impermissible Deductions: 
Missouri 



• Deductions may not reduce pay below minimum wage 
• No deductions may be made unless: 

– The employer is required or allowed to do so by law 
– The deductions are for medical services 
– The employer has a signed authorization from the employee allowing 

deductions to be taken for the employee’s benefit 
– The deductions are for contributions to a retirement plan 

• Deductions may be made subject to agreement for: 
– Repayment of loan or advance 
– Recovery of overpayment 
– Replacement cost or unpaid balance of merchandise 

Impermissible Deductions: 
Kansas 



• Missouri: Employers not obligated to pay for 
earned vacation time or severance pay, unless 
otherwise agreed upon 

• Kansas: Employers not  
obligated to pay for  
earned vacation, unless  
otherwise agreed upon 
 
 

Vacation Pay 



• Employers may not discriminate in the amount of pay 
based solely on sex 

• Elements of claim 
– Unequal wages are paid for equal work: 

• Performed under similar working conditions 
• On jobs that require equal skill, effort, and responsibility 

• Unequal pay allowed if differences result from 
seniority system, merit system, system that measures 
earnings by quantity or quality of production, or a 
factor other than sex. 

Equal Pay 



• Employers may provide compensation in the 
form of non-cash payments 

• Must be reported on W-2 as compensation 
and taxed as compensation 

• The value of these payments for tax purposes 
is the fair market value of the items or services 

• Many exceptions for fringe benefits 
 

Non-Cash Payments 



• Most businesses that employ 14- and 15-year-
olds may not allow them to work:  
– More than 40 hours per week or 8 hours per day 

when school is not in session.  
– More than 18 hours per week or 3 hours per day 

when school is in session.  
– Before 7:00 a.m. or after 7:00 p.m. (9:00 p.m. 

between June 1 and Labor Day). 

Child Labor Laws 



• Same rights as adult workers 
– Except: for the first 90 consecutive days after hire, 

employer may pay minor worker $4.25 per hour 
or more, unless state law imposes a different 
youth minimum wage 

Minimum Wage for Minors 



• Employees who owe money to a creditor or on a judgment 
may have their wages garnished. 

• Notice of garnishment: served on an employer, ordering 
employer to withhold money to satisfy the employee’s 
debt 

• Answer requirements: Interrogatories to Garnishee or 
Answer of Garnishee 
– Missouri: within 10 days 
– Kansas: within 14 days 

Garnishments 



• Disposable earnings: Earnings minus deductions 
required by law (taxes, disability or unemployment 
insurance, mandatory pension contributions, etc.) 

• Withholding limits (Missouri) 
– Head of household = lesser of: 

• 10% of disposable earnings 
• Maximum limits withheld under federal law (lesser of 

25% of disposable earnings or amount by which 
disposable earnings exceeds $217.50 [30 x $7.25]) 

– Non head of household: 25% of disposable earnings 
 

Garnishments 



• Withholding limits (Kansas): Same as federal 
requirements = lesser of 
– 25% of disposable earnings or  
– Amount by which disposable earnings exceeds 

$217.50 [30 x $7.25]) 

Garnishments 



• Start withholding when you receive the notice and 
continue for as many weeks as the notice instructs 

• Remit payments according to order (to court or 
attorney) 

• Multiple garnishments:  
– Missouri: Employers may only withhold one creditor 

garnishment at a time 
– Kansas: Employers must withhold for multiple creditor 

garnishments on pro rata basis 

Garnishments 



• Administrative fees:  
– Missouri: $8 or 2% per pay period 
– Kansas: $10 per 30-day period 

• Notify the judgment court if the employee is terminated 
• No employer may discharge an employee because the 

employee’s wages have been subject to garnishment 
• Penalties: Failure to file an answer may result in 

employer’s liability for amount due; failure to make 
payments or provide employee with copy of notice may 
result in additional penalties 
 

Garnishments 



• Order for support: Order issued by court that 
provides for payment of funds for support of child 

• Out of state orders: Employers must honor income 
withholding order issued in  
another state 

• Priority: Support orders  
are generally first in priority 

Child Support Withholding 



• Disposable earnings: earnings minus 
deductions required by law (taxes, disability or 
unemployment insurance, mandatory pension contributions, etc.) 

• Withholding limits 
– 50% if employee supports second family 
– 55% if employee supports second family and owes 12+ weeks of 

past due support 
– 60% if employee does not support second family 
– 65% if employee does not support second family and owes 12+ 

weeks of past due support 

 

Child Support Withholding 



• Multiple orders: pay equal amount toward 
current support obligations 

• Remit payment within 7 business days of 
payday to: 
– Kansas: Kansas Payment Center 
– Missouri: Family Support Payment Center 

• Administrative fees: 
– Kansas: $5/pay period or $10/month, whichever is less 
– Missouri: Up to $6/month 

 

Child Support Withholding 



• Notify child support enforcement agency upon 
employee’s termination 

• Employers may not discharge employee or 
refuse to hire candidate because of 
withholding order 

Child Support Withholding 



• Employers with federal government contracts must also comply with 
prevailing wage requirements (including fringe benefits and other 
prevailing labor standards) under federal statutes, such as: 
– The McNamara-O'Hara Service Contract Act (29 C.F.R. §§ 4.1-4.191). 
– The Walsh-Healey Public Contracts Act (41 C.F.R. §§ 50-201.1 to 50-

210.1). 
– The Davis-Bacon Act (DOL: The Davis-Bacon Act, as Amended). 
– Dozens of so-called Davis-Bacon Related Acts (see DOL: The Davis-

Bacon and Related Acts (DBRA)).  
• These laws generally cover workers who perform work under a 

government contract.  An employment relationship is often not needed to 
be liable for violations. 
 

Workers on Federal  
Government Contracts 

http://us.practicallaw.com/westlaw?citequery=true&cq_ID=I1d549d701dcb11e68942d3f5bbae7a8d&cq_w-normalized-cite=29CFRS4.1&cq_w-pub-number=1000547&cq_w-ref-type=LQ&cq_w-seq-number=00092&feedbackPlcRef=2-506-0530
http://us.practicallaw.com/westlaw?citequery=true&cq_ID=I1d549d711dcb11e68942d3f5bbae7a8d&cq_w-normalized-cite=29CFRS4.191&cq_w-pub-number=1000547&cq_w-ref-type=LQ&cq_w-seq-number=00093&feedbackPlcRef=2-506-0530
http://us.practicallaw.com/westlaw?citequery=true&cq_ID=I1d54eb901dcb11e68942d3f5bbae7a8d&cq_w-normalized-cite=41CFRS50-201.1&cq_w-pub-number=1000547&cq_w-ref-type=LQ&cq_w-seq-number=00094&feedbackPlcRef=2-506-0530
http://us.practicallaw.com/westlaw?citequery=true&cq_ID=I1d54eb911dcb11e68942d3f5bbae7a8d&cq_w-normalized-cite=41CFRS50-210.1&cq_w-pub-number=1000547&cq_w-ref-type=LQ&cq_w-seq-number=00095&feedbackPlcRef=2-506-0530
http://us.practicallaw.com/westlaw?citequery=true&cq_ID=I1d54eb911dcb11e68942d3f5bbae7a8d&cq_w-normalized-cite=41CFRS50-210.1&cq_w-pub-number=1000547&cq_w-ref-type=LQ&cq_w-seq-number=00095&feedbackPlcRef=2-506-0530
http://www.dol.gov/whd/regs/statutes/dbra.htm
http://www.dol.gov/compliance/laws/comp-dbra.htm
http://www.dol.gov/compliance/laws/comp-dbra.htm


• Executive Order 13658: Government 
contractors entitled to minimum wage of 
$10.10 per hour for all time spent performing 
on or in connection with a covered federal 
contract 

Workers on Federal  
Government Contracts 



QUESTIONS? 



Title Overtime Rules  
and Exemptions 

Molly R. Batsch, Esq. 
Lauren A. Daming, Esq. 

Greensfelder, Hemker & Gale, P.C. 
 



Overview 

• Defining the Regular Rate 
• How to Calculate Overtime 

– Common Misconceptions 
• FLSA White Collar Exemptions 

– Salary Basis Test 
– Duties Tests 

• Other Common Overtime Exemptions 
• Recent Changes to Salary Basis Test 



• First Things First:  What is your overtime obligation 
under federal and state law? 
– FLSA Overtime Requirement:  Pay all  

non-exempt employees overtime  
compensation of at least 1.5 times  
their regular rate of pay for all hours  
worked over 40 in a workweek. 

– State Law Overtime Requirement:  Illinois, Kansas, and 
Missouri have the same overtime requirements as the FLSA. 

How to Calculate Overtime:   
Basic Requirement 



Determining the Workweek 

• Workweek Defined:  A workweek is 7 
consecutive 24-hour periods. 
– Can begin and end on any day and at any time; 

• EX:  Workweek may run from Monday at 9:00 a.m. to the 
following Monday at 9:00 a.m. or from Sunday at 1:30 p.m. to 
the following Sunday at 1:30 p.m. 

– Can be different for different employees; 
– Once set, the workweek should remain the same regardless of 

the hours worked by the employee; 
– Employers must select and document at least one workweek. 

 
 

 



• “8/80” Systems: 
– Only applies to non-exempt medical care providers at 

medical care facilities; 
– Allows medical employer to pay these employees 

overtime for all hours worked above 40 OR for actual 
time worked in excess of 8 hours per day, or 80 hours 
every 2 weeks (whichever is better for the employee). 

– Check state law – some states do not recognize the 
exemption. 

 
 

Determining the Workweek: 
Exceptions to the 40-Hour Week 



• 7(k) Systems: 
– Only applies to government police officers, fire 

fighters, and some EMS employees; 
– Allows employers to pay those employees overtime 

only when they actually work more than the number 
of hours applying to a particular workweek; 

– Permissible work periods may be from 7 to 28 days; 
• Defined by chart published in the FLSA regulations. 

 
 

Determining the Workweek: 
Exceptions to the 40-Hour Week 



Regular Rate Defined 

• The regular rate is the foundation of all overtime 
calculations; 

• Usually paid on an hourly basis BUT can be 
determined on a piece-rate, salary, commission, or 
other basis; 

• Must equal AT LEAST the minimum wage. 
– Federal = currently $7.25/hr 
– Nearby states = Illinois ($8.25/hr); Kansas ($7.25/hr); 

Missouri ($7.65/hr) 



Determining the Regular Rate 

• Included:  All compensation for employment 
EXCEPT that which is expressly excluded by the 
FLSA. 

• Excluded:  Gifts, Pay for Periods of No Work, 
Business Expenses, Discretionary Bonuses, 
Certain Premium Pay, Contributions to Employee 
Benefit Plans, Talent Fees. 

 
 



• Awards or prizes won for quality, quantity, or efficiency; 
• Bonuses and incentives based on quality, quantity, or efficiency; 
• Bonuses based on hours worked; 
• Commission payments; 
• Reasonable cost of employer-provided lodging, meals, and other 

facilities furnished to employees; 
• Shift differentials and “dirty” work premiums; 
• Lump sum or on-call payments. 

Regular Rate Inclusion Examples 
(Not Exclusive List) 



Gifts and Similar Payments 

• FLSA Section 7(e)(1); 
– To be excluded from the regular rate, a gift CANNOT be: 

• Paid under a contract or other legal obligation of the 
employer; 

• Measured by or dependent on hours worked, production 
or efficiency; OR 

• An amount so large that employees would consider it 
part of their wages. 



• FLSA Section 7(e)(2); 
– Payments for occasional periods when no work is performed; 

• Examples:  Vacations (NOT regular days of rest like Sundays), 
Holidays, Illness, Jury Duty, Funerals, Weather, Other 
Unpredictable Events. 

• Note:  Non-productive time CANNOT be excluded. 
– Other similar payments that are not made as compensation 

for work, such as report-in and call-back pay; 
– Reimbursement for reasonable work-related expenses. 

 
 

 
 

Periods of No Work, Business 
Expenses, and Similar Payments 



Discretionary Bonuses 

• FLSA Section 7(e)(3); 
– Employer must retain sole discretion to 

determine whether a bonus is paid and what the 
bonus amount is; 

– Employees cannot have an  
express or implied contractual  
right to the bonus. 

 

 
 



Certain Types of Premium Pay 

• FLSA Section 7(e)(5); 
– Premium Pay for Certain Hours, Days, and Types of 

Work 
– Premium Pay for Hours Worked in Excess of a 

Daily or Weekly Standard 
– Premium Pay for Hours Worked Outside of Certain 

Hours of the Pay 
– Premium Pay for Work on Special Days 

 

 
 



• FLSA Section 7(e)(4); 
– Must be irrevocable contribution; 
– Must be made to a trustee or third person; 
– Must be made under a bona fide employee 

benefits plan 
• Example:  Employer contribution under ERISA 

pension plan. 
 

 
 

Contributions to Employee 
Benefit Plans 



• FLSA Section 207(e)(3): 
– Must be paid in addition to employee’s regular wages; 
– Must be made under a plan that meets the separate 

statutory requirements for that type of plan; 
– Must be determined without regard to employee hours of 

work, production or efficiency. 

• Example:  401(k) employer contribution  

Profit-Sharing and  
Thrift or Savings Plans 



• FLSA Section 207(8)(A)-(B) 
– Grants are made under a program that is communicated to employees either: 

• when they begin to participate; or  
• at the time of the grant. 

– Stock option grants and stock appreciation rights cannot be exercisable for at least six 
months after the grant (with some exceptions) and the exercise price must be at least 85% 
of the fair market value of the stock at the time of the grant. 

– Exercise of any grant or right must be voluntary. 
– Determinations of the award and amount of grants or rights based on performance must be 

made based on: 
• the previously established performance criteria, such as hours of work, efficiency or 

productivity of any business unit with at least 10 employees or of a facility (but any 
determinations can be based on length of service or a minimum schedule of hours or 
days of work); or 

• the past performance (using any criteria) of one or more employees during a particular 
period if the employer has sole discretion to make the determination. 

 
 
 

Stock Options, Stock Appreciation Rights  
and Employee Stock Purchase Programs 



Talent Fees 

• FLSA Section 207(e)(3)(C) 
– Talent fees are extra payments made to radio and 

television performers, including announcers, when 
those payment are made: 

• To an employee with regular duties as a staff performer on 
certain radio and television programs, including 
commercial announcements; 

• Under an employment agreement or applicable collective 
bargaining agreement; 

• In a specific amount agreed to in advance of the 
performance 



• Same Rate for all Types of Work:  Overtime 
owed for all hours worked above 40 in a 
workweek. 
– Example:  An hourly employee whose regular rate 

is $12 per hour would earn an overtime rate of 
$18 per hour for all hours worked over 40 in a 
workweek. 

 

Computing Overtime:   
Hourly Employees 



     Different Rates for Different Types of Work 
Method 1:  Weighted Average  

• Regular rate = earnings from all rates added together divided by total number 
of hours worked at all jobs. 

• Example:  Employee works 40 regular and 4.5 overtime hours at $10 per hour 
for clerical work at the office, and works 8 hours at $8 for answering phones.   

– Calculate total compensation (44.5 x $10) + (8 X $8) = $509 
– Divide total earnings by total hours to get regular rate ($509 X 52.5 hours) 

= $9.70 per hour. 
– Calculate overtime premium (.5 X $9.70) x (12.5 overtime hours) = 

$60.63. 
– Employee receives $509 + $60.63 = $569.63. 

 

Computing Overtime:   
Hourly Employees 



   Different Rates for Different Types of Work 
    Method 2:  FLSA Section 7(g)(2) 

• The following requirements must be met: 
– Employee must agree with employer in advance to be paid for 

overtime at a rate not less than 1.5 times the regular rate for the 
work employee was performing at the time he/she incurred 
overtime; 

– Hourly rate used to measure overtime must be bona fide rate; 
– Overtime hours for which overtime rate is paid must qualify as 

overtime hours; 
– All overtime hours worked must be paid at overtime rate 

 

 

Computing Overtime:   
Hourly Employees 



  Different Rates for Different Types of Work 
   Method 2:  FLSA Section 7(g)(2) 

• Example:  Employee works 40 regular and 4.5 overtime hours at $10 
per hour for clerical work at the office, and works 8 hours at $8 for 
answering phones.  Office work done Monday through Friday for 8 
hours per day and 4.5 hours on Saturday.  Phone duties were done at 
home Monday through Thursday, 2 hours each evening. 

– 32 x $10 = $320 straight time 
– 8 x $8 = $64 straight time 
– 12.5 OT hours x $10 x 1.5 = $187.50 OT 
– Total pay = $571.50 

Computing Overtime:   
Hourly Employees 



• Salary must be paid pursuant to agreed-upon and 
regular schedule of hours from week to week 
(applies to non-exempt employees only) 
– Example:  Employee A is paid $500 per week and has agreed 

to work 40 hours per week to earn that salary.  One 
workweek, A works 50 hours.  His regular rate is 500 divided 
by 40, or $12.50 per hour.  His overtime rate is $18.75 per 
hour.  He should be paid $500 salary + $187.50 in overtime 
for 10 hours above 40. 

Computing Overtime: 
Salaried Employees with Agreed Rate 



• Employee is paid weekly salary for all hours 
worked and hours fluctuate from week to 
week 
– Divide weekly salary by actual total number of 

hours worked in a particular week 
– Regular rate will fluctuate from week to week 
– Computation can be more complex 

Computing Overtime: Salaried 
Employees with Fluctuating Hours 



• Example:  Employee B is paid $500 per week. 
– Week 1:  Works 60 hours. Regular rate is $8.33 per 

hour (500/60). Overtime rate is $12.50. Total pay for 
week is $500 salary + $250 in overtime ($12.50 x 20 
hours above 40). 

– Week 2: Works 50 hours. Regular rate is $10 per 
hour (500/50). Overtime rate is $15.00. Total pay for 
week is $500 salary + $150 in overtime ($15 x 10 
hours above 40). 

Computing Overtime: Salaried 
Employees with Fluctuating Hours 



• If salary is contingent on provision of services or sale of 
goods, employee is defined as “earning a commission.” 

• Overtime = .5 x regular rate for commissioned 
employees 
– Example:  Employee A works 50 hours one workweek and 

earns a commission of $1000.  Regular rate is $20 per hour.  
Overtime is .5 times regular rate or $10 per hour.  Total pay 
is $1000 commission + $100 overtime ($10 x 10 hours 
above 40). 

Computing Overtime: Employees  
Who Earn Commissions Only 



• Employee receives bonus or commission in addition to 
fixed salary – amounts must be included in calculating 
overtime. 

• Amount of bonus or commission is added to salary and 
regular rate is calculated depending upon whether salary is 
based on fixed or fluctuating hours. 

• Overtime rate still calculated at ½ the regular rate, as it 
was for commission-only employee. 

Computing Overtime: Employees  
Who Earn Commissions and Salary 



• Tipped employee = employee who regularly receives more 
than $30 per month in tips (whether part-time or full-
time). 

• To calculate regular rate, divide total earnings (including 
tips + hourly wages) by actual number of hours worked. 
– Exception:  If employer chooses to deduct a tip credit from employee’s wages, 

any tips earned by employee in excess of tip credit are not included in regular 
rate. 

• Overtime = 1.5 X regular rate. 

Computing Overtime:   
Tipped Employees 



Common Misconceptions 

• Only “hourly” employees are eligible for overtime 
• Managers are not eligible for overtime 
• Employees who make a lot of money are not eligible 

for overtime for “a little extra work” 
• Overtime can be “made up” with comp time 

– Only allowed for employees of state or governmental 
agencies. 

• You can dock employees’ pay for being late 
 



Primary Duty Test + Salary Basis Test = Exempt 
 

 
 

Overtime Exemptions: 
The Formula for an Exemption 



Salary Basis Test 
• Regularly receives a predetermined amount of pay each pay 

period ($455 min. now/ $913 min. starting12/1/16) 
– Pay period can be weekly, monthly, etc. 

• Pay cannot be reduced because of variations in quality or quantity 
of the work performed 

• Must be paid full salary for any week in which the employee 
performs any work 

• Need not be paid for any workweek when no work is performed 
• Salary basis must be met UNLESS employee is:  a business owner, 

a teacher, an outside sales employee, an hourly computer 
employee making at least $27.63 per hour, or is practicing law or 
medicine 



• No salary basis if deductions from salary are made for 
absences occasioned by the employer or by operating 
requirements of business 

• If employee is ready, willing and able to work, deductions 
may not be made if work is not available 

• Improper deductions: 
– Partial-day absence to attend teacher conference 
– Employer closed due to inclement weather 
– Employee absent for jury duty 
– Employee arrives late to work or leaves early 

 

Salary Basis 
Prohibited Deductions 



• Absent for one or more full days for personal reasons, other than 
sickness or disability 

• Absent for one or more full days due to sickness or disability if 
deductions made under a bona fide plan, policy or practice of 
providing wage replacement pay for those types of absences 

• To offset any amounts received as payment for jury fees, witness 
fees, or military pay 

• Penalties imposed in good faith for violating safety rules of “major 
significance” 

• Disciplinary suspension of one or more days imposed in good faith 
for violations of workplace conduct rules 

• Pro-rata pay during first and last weeks of employment 
• Unpaid leave taken pursuant to FMLA 

 

Salary Basis 
Permitted Deductions 



Effect of Improper Deductions 

• Actual practice of making improper deductions from salary 
will result in loss of the exemption: 
– During the time period in which deductions were made 
– For employees in the same job classification 
– Working for the same managers responsible for the 

actual improper deductions 
• Defenses – isolated or inadvertent deductions will not 

result in the loss of exempt status if the employer 
reimburses the employee 

 



Safe Harbor 

• The exemption will NOT be lost if the employer: 
– Has a clearly communicated policy prohibiting improper 

salary deductions; 
– Provides a clear complaint mechanism in policy; 
– Reimburses employees for any improper deductions; 

and 
– Makes a good faith commitment to comply in the 

future 
• Unless the employer willfully violates the policy by 

continuing to make improper deductions 

 



Most Common FLSA Exemptions 

• Executive  
• Administrative 
• Professional 
• Outside sales  

employees 
• Computer employees 
• Highly compensated employees 

 
 



Executive 

• Primary duty is management of the enterprise or of a 
customarily recognized department or subdivision; 

• Customarily and regularly directs the work of two or 
more other employees; and 

• Authority to hire or fire other employees or whose 
suggestions and recommendations as to hiring, firing, 
advancement, promotion or other change of status of 
other employees are given particular weight. 



Executive 

• “Management” includes such things as: 
– Interviewing, selecting and training employees 
– Setting and adjusting pay and work hours 
– Maintaining production or sales records 
– Evaluating employee performance 
– Handling employee complaints 
– Disciplining employees  
– Budget controls 
– Monitoring legal compliance 



Administrative 

• Primary duty is the performance of office or non-
manual work directly related to the management 
or general business operations of the employer or 
the employer’s customers; and 

• Whose primary duty includes the exercise of 
discretion and independent judgment with respect 
to matters of significance 



• Working on manufacturing production line 
• Selling product in a retail or service establishment 
• Basic administrative assistant duties 
• Recording or tabulating data 
• Performance of mechanical, repetitive, recurrent or 

routine work 
• Applying well-established techniques, procedures or 

specific standards as set forth in manuals or other sources 

 

Administrative 
Duties NOT Included 



Administrative 
Duties that ARE Included 

• Tax 
• Finance 
• Accounting 
• Auditing 
• Insurance 
• Quality Control 
• Purchasing 
• Procurement 
• Advertising 
• Marketing 

• Research 
• Safety and Health 
• Human Resources 
• Employee Benefits 
• Labor Relations 
• Government Relations 
• Legal Compliance 
• IT Network, Internet and 

Data Administration 



• Evaluating possible courses of conduct regarding matters of 
significance 

• Final decision-maker 
• Implement policies or operating practices 
• Assignments relate to major business operations 
• Commit employer to matters of significant financial impact 
• Ability to waive or deviate from procedures 
• Ability to negotiate on behalf of employer 
• Involved in planning or establishing business objectives 

 

Administrative: 
Discretion and Independent Judgment 



Professional 

• Primary duty must be the performance of work requiring 
advanced knowledge 
– Intellectual in character – not involving routine mental, manual, 

mechanical or physical work 

• In a field of science or learning 
– Law, Accounting/Actuarial, Teaching, Engineering, 

Biological/Chemical Sciences and Medicine 

• Customarily acquired by a prolonged course of specialized 
intellectual instruction 
– Beyond a high school level – must have specialized academic 

training 



Professional 

• Does not apply to occupations that may be 
performed with: 
– General knowledge acquired by academic degree 
– Knowledge acquired through apprenticeship 
– Training in performance of routine, mechanical or 

physical processes 
– Occupations where skills are learned by experience 

 



Outside Sales Employees 

• Primary duty must be making sales, or obtaining 
orders or contracts for which consideration will be 
paid by the client or customer 

• Employee must be customarily and regularly 
engaged away from employer’s place of business 

• Promotional work – main subject of litigation 
– Pharmaceutical cases 

 



Computer Employees 
• Employed as a computer systems analyst, computer programmer, 

software engineer or other similarly skilled worker (salary basis or at 
least $27.63 an hour) 

• Primary duty must consist of 
– Application of systems analysis techniques and procedures 
– Design or development of computer systems or programs 

• Does not include  
– Employees engaged in manufacture or repair of computer systems 
– Employees whose work is highly dependent upon, or facilitated by, the use of 

computers or software programs (drafters, designers) 

• Sprint – no exemption for customer service rep who served 
customer’s tech problems.  Court determined that a substantially 
higher degree of skill was required for the exemption.  
 



Highly Compensated 

• Total annual compensation of at least $100K 
($134,004 as of 12/1/16) 

• Perform office or non-manual work 
• Customarily and regularly perform any one or more 

of the exempt duties identified in the standard 
tests for executive, administrative or professional 
exemptions (don’t have to meet full exemption). 

• Strong presumption of exempt status 



Prior Compensation 
Thresholds 

New Compensation 
Thresholds 

Increase in 
Thresholds 

Salary Basis Test: 
$455 per week or 
$23,660 per year 

Salary Basis Test: 
$913 per week or 
$47,476 per year 

101% Increase 

Highly Compensated 
Employee Threshold:  

$100,000 per year 

Highly Compensated 
Employee Threshold:  

$134,004 per year 

34% Increase 

Compensation Changes to  
Salary Basis Test in a Nutshell 



Important Points to Remember 

• Effective Date:  December 1, 2016 
• Automatic Update:  Every 3 years, beginning 

on January 1, 2020 
• Change in Salary Basis Test:  Nondiscretionary 

bonuses and incentive payments (including 
commissions) may satisfy up to 10% of the 
salary basis requirement. 



Preparing for Changes 

• Evaluate current workforce 
– Employees properly classified 
– Will employees remain exempt 
– Communicating reclassification 

• Evaluate time keeping  
procedures 
– Time tracking of exempt employees 
– Task tracking of exempt employees 

 



• Increase salaries to new threshold; 
– Most appropriate for employees with salaries 

close to the new threshold of $47,476 per year; 
– You may classify different employees performing the 

same job differently based on tenure, performance, etc. 
– Consider total cost of raising all exempt employees 

above a certain salary threshold to new threshold. 

Options for Addressing New  
Salary Basis Test 



• Adjust wages to approximate same overall 
compensation reclassified employee received as 
exempt employee 
– Reallocate employee’s earnings between hourly wages 

and anticipated overtime; 
• Remember:  Hourly rate must equal at least the 

minimum wage 
– Employee must still record their hours each week and 

be paid overtime. 

 

Options for Addressing New  
Salary Basis Test 



• Restructure job duties /redistribute work to 
enable reclassified employees to perform job in 
40 hours per week 
– Give certain duties of employees who typically work 

above 40 hours per week to employees who 
typically work below 40 hours per week 

– Adopt policies restricting unapproved overtime 
BUT – make sure you pay for overtime, even if incurred in 
violation of policy!! 

 

Options for Addressing New  
Salary Basis Test 



QUESTIONS? 



Title 
Internal Audits,  

Department of Labor Investigations,  
and Wage and Hour Lawsuits  

. . . OH MY!  

Molly R. Batsch, Esq. 
Lauren A. Daming, Esq. 

Greensfelder, Hemker & Gale, P.C. 
 



Overview 
• Steps to Take to Prevent Wage and Hour Claims 
• How to Conduct a Wage and Hour Audit 
• What to Do if the Department  

of Labor Comes a Knockin’ 
• What to Do in the Event  

of a Wage and Hour Lawsuit  
– Individual Claim 
– Collective and/or  

Class Action Claims 

Overview 



• Rise in on-site DOL Investigations 
– Increased focus of administration 

• More DOL investigators hired 
• Launch of the DOL “We can help” campaign in 2010 

• Rise in wage and hour litigation 
– Lenient standard for certifying a collective action 
– Difficulty of disproving certain allegations 

Why the Concern? 



• NUMBER 1:  Off-the-clock work 
• NUMBER 2:  Docking on-the-clock work 
• NUMBER 3:  Meal periods/automatic deductions 
• NUMBER 4:  Misclassification claims (both overtime 

exemptions and independent contractor) 
• NUMBER 5:  Failing to include extra compensation in 

overtime pay 
• NUMBER 6:  Failing to compensate for travel time, training 

time, volunteer time, and on-call time. 

 

Top Wage and Hour Claims 



PREVENTION IS KEY 



• Step 1:  Adopt and circulate clear timekeeping 
policies and procedures 
– Saturation of policies:  Place timekeeping policies 

everywhere – in employee handbooks, 
memorandums, orientation guides, annual 
training, in employee break rooms, etc. 

– Acknowledgment of policies:  Require employees 
to complete a signed acknowledgment to 
demonstrate knowledge of your policies and 
procedures. 

 

Steps to Avoid a Claim 



Steps to Avoid a Claim 

• Make sure policies include the following: 
– Contain key definitions (i.e. “working time”; “bona fide meal 

period”); 
– Prohibit off-the-clock work while ensuring that, in the event work 

is performed, employees will be paid; 
– Require immediate reporting of off-the-clock work; 
– Provide a mechanism for employees to report off-the-clock work; 
– Require advance authorization for overtime except in the event 

of emergency; 
– Advise employees that no one is authorized to require off-the-

clock work; 
– Require employees to report violations of the timekeeping policy 

within a specific time period. 

 



• Make sure policies also include: 
– Clear steps to take to cancel an automatic meal 

period deduction (it is highly recommended that 
you do not use an automatic meal period 
deduction); 

– Address payment for travel time, waiting time, 
being on-call, being called back to work after 
hours, donning and doffing (if applicable), etc. 

Steps to Avoid a Claim 



• Step 2:  Training 
– Train both managers and hourly employees.   
– Training should involve interactive learning model with 

examples of common violations (i.e. missed meal periods). 
– Training should also address appropriate discipline for policy 

violations – both for managers and hourly employees. 
– Require refresher training at least annually. 
– Require training for all new managers and employees. 
– Require acknowledgments of training, preferably via 

handwritten signature. 

 

Steps to Avoid a Claim 



• Step 3:  Require Certified Time Records 
– Require non-exempt employees to review time 

records.   
• Daily review is ideal; every pay period is acceptable. 

– Require employees to certify accuracy of time 
records via handwritten signature. 

• If inaccurate, require employee to identify inaccuracies 
to permit immediate correction. 

– Require employees to review accuracy of 
paycheck and certify via handwritten signature. 
 

Steps to Avoid a Claim 



• Step 4:  Develop complaint procedure 
– Revise existing complaint mechanism to ensure it 

specifically addresses wage and hour issues. 
– Publicize complaint mechanism. 

• “Saturation” of complaint mechanism. 

– Train managers and payroll personnel to be alert to 
payroll concerns.  

– Promptly investigate payroll concerns and take prompt 
remedial steps if appropriate. 

– Provide for hotline to report complaints. 

 

Steps to Avoid a Claim 



• Step 5:  Conduct periodic audits 
– Adopt an audit protocol to ensure employees and 

managers are following policies and procedures.  
– Audit protocol should be designed to be 

discoverable in the event of future litigation as 
part of company’s good faith defense. 

• Possible defense to liquidated damages 
• 2 year s/o/l rather than 3 year 

Steps to Avoid a Claim 



Audit Protocol 
• Get senior management involved 

– Make sure they understand the risks and how any 
violations uncovered will be handled 

• Determine when to audit 
– Periodic audits and risk-driven audits 

• Define the scope of the audit 
• Determine who should conduct the audit 
• Determine what to document about the audit 

– Evaluate potential privilege and risk of waiver 

Audit Protocol 



• Exempt Versus Nonexempt Status 
– Salary Basis Test Met? 
– Duties Test Met? 
– Other Exemption Requirements Met? 

• Employee Versus Independent Contractor Status 
• Calculating Overtime 

– Regular Rate and Overtime Rate Properly Calculated? 
– Non-Exempt Employees Properly Paid for All Time 

Worked? 

Common Issues to Examine 



• Timekeeping 
– Compensable Time – employees paid for ALL compensable time? 
– Fair Rounding Practices – rounding should be neutrally applied 
– Suspicious Time Entries 

• Meal and Rest Breaks 
• Child Labor Practices 
• Payroll Practices 

– Work Day and Work Week Properly Defined? 
– Regularly Scheduled Pay Days Set? 
– Wages Paid in Permissible Manner?  (e.g., direct deposit or card) 
– Paystub or Earnings Statement Provided if Required? 
– Proper Tracking of Accruals and Use of Vacation, Sick, or Other Paid Time Off 

 

Common Issues to Examine 



• Decide Whether to Remit Back Pay 
– Reduce risk of lawsuit or decrease exposure 
– Waiver vs. acknowledgment 
– Scope of payment – current employees or everyone? 

• Decide How to Correct the Problem 
– Reclassification, change in duties, change in payroll processes, 

changes in policies and training 
• Decide How to Effectively Communicate Changes  

to Employees 
– Use of script and approved letters for example 

Handling Issues Identified  
During Audit 



Steps to Avoid a Claim 
• Step 6:  Consistent Discipline 

– Hourly employees: ensure that managers promptly and 
consistently discipline employees for violations of your 
wage and hour policy; 

– Managers:   
• Arguably, manager discipline is more important than hourly 

employee discipline; 
• Managers should be promptly and harshly disciplined for 

requiring or allowing off-the-clock work, changing employee 
time-keeping records, etc. 

– Periodic audits and reviews are key to ensure this happens. 

Steps to Avoid a Claim 



Steps to Avoid a Claim 
• Step 7:  Remind, Remind, Remind 

– Timekeeping policies and procedures should be 
frequently re-circulated through memos, email, 
postings, refresher training, etc. 
• No employee should be able to claim he/she never knew 

about your policies 

– When violations are discovered, make sure that 
violating employees receive extra training 
• Stop and correct violations before they become trends 

and then become class actions 
 

 

Steps to Avoid a Claim 



Steps to Avoid a Claim 
• Step 8:  Pay the Employee for Violations 

– Often times, large class action lawsuits begin with 
an isolated complaint about off-the-clock work or 
missed meal periods 

– If an investigation reveals or even suggests that a 
violation may have occurred, pay the employee for 
the time claimed  

– Conduct an evaluation of what led to the claimed 
violation and work with your attorney and HR 
department to develop prevention methods 

Steps to Avoid a Claim 



WHAT TO DO IF THE 
DEPARTMENT OF LABOR 

COMES A KNOCKIN’ 



• How Does it Start? 
– Many possible triggers: complaint(s), strategic decision 
– DOL may call first…or just show up at your door 

• Employers may ask DOL to come back later 

• What Does it Involve? 
– Typically: interviews, inspection of policies and records, 

inspection of premises 
• Penalty for Non-Compliance? 

– STEEP: corrective action + back wages + civil penalties + 
increased risk of litigation + bad publicity 

What Does a DOL Visit Involve? 



• Reschedule the Unannounced Inspection 
• Designate a Company Point Person 
• Contact Legal Counsel 
• Negotiate the Documents to be Produced 
• Assemble and Organize the Documents to be Produced 
• Prepare Key Employees for Interviews 
• Keep in Constant Communication with the DOL 

First Things First: How to  
Respond to a Surprise Visit 

 



• Payment of civil penalties for repeated or willful violations 
• Agreeing to take corrective action 
• Agreeing to pay back wages 

– Way to avoid DOL litigation if violation is found 
– Form WH-56 

• Settlement document – no admission of liability 
• Employer representative agrees to pay back wages listed 

• Releasing future claims 
– Form WH-58 

• Presented to each employee when back wages tendered 
• Employee waives future claims upon signature 

– Release of wage claims NOT effective absent DOL audit 

Resolution of  
Current FLSA Problems 



WHAT TO DO IF A  
LAWSUIT IS FILED 



• Statute of Limitations: 
– FLSA:  2 years for standard violations; 3 years for willful violations 
– State:  Depends on the state, often used to expand SOL 

• Quick Resolution:  Do not ignore individual claims.  Often, resolving 
them quickly can prevent larger scale class actions. 

• Release:  Wage and Hour claims cannot be fully released except 
through Court or Department of Labor approval. 

• Acknowledgment:  However, an acknowledgment confirming that 
employee believes he or she has been fully paid for all hours worked 
in the next best thing. 
– Used primarily for individual claims that can be settled before a lawsuit is filed 
 
 

Key Things to Remember  
About Wage and Hour Claims 



• Collective Action:  
– Remedy provided by FLSA §216(b) 

• Statute of Limitations:  2 years for regular violations; 
3 years for willful violations; 

• Available Remedies:  Lost wages, liquidated 
damages, attorneys fees 

– Plaintiff must demonstrate:  1) a common unlawful plan 
or practice; and 2) that potential class members are 
similarly situated to one another 

 

Wage and Hour Litigation  
Collective Actions 



 

Most courts apply a 2-stage evaluation: 

First stage Second stage 

Plaintiff moves for conditional certification 
• Motion often filed before discovery, sometimes with 

Complaint 
• Very lenient standard:  often the affidavits of one or 

a few employees is sufficient to certify very large, 
even nationwide classes 

• Notice sent to entire class if certification is granted 
 

Defendant moves to 
decertify the class 
• Done at the close 

of discovery and 
after notice is 
returned 

• Higher standard of 
proof applied 

Wage and Hour Litigation  
Collective Actions 



– Governed by Federal Rule of Civil Procedure 
• Statute of Limitations:  Dependent upon state law, can often be 5 

years or more 
– Claims arise under state wage and hour statute and state common 

law (breach of contract, unjust enrichment, etc.) 
• Available Remedies:   Dependent upon state law 

– Plaintiff must demonstrate:  1) numerosity; 2) typicality; 3) 
adequacy; 4) commonality; 5) superiority; and 6) predominance 

– Higher standard than collective actions 
– Often litigation does not reach this phase because defendants 

settle if conditional certification is granted 

 

Wage and Hour Litigation  
Class Action 



• Halt Document Destruction Immediately 
– Heavy penalties for destroying documents after lawsuit is filed, 

make sure IT and relevant custodians are placed on notice 
• Alert Counsel Immediately 
 The quicker your attorney can gather and assess documents and 

work on a litigation strategy, the better off you will be 
• Work with Counsel to Create Winning Strategy 

– Initial Review 
– Preliminary Exposure Analysis 
– Litigation Strategy 
 

 

What to Do When Careful  
Planning Will Avoid Cost 



Initial Review 
The Law 

– FLSA Claim 
– State Law Claim 
– Hybrid of the Two 

Collective/Class Action Allegations 
– Are they too vague or broad? 
– Limited to a facility or to they 

pertain to an entire region or  
even nationwide? 

– Is there a reasonable basis  
to limit certification? 

Factual Investigation 
– Plaintiff:  determine who he/she is, 

position, how paid, duties, average 

hours, supervisors, how is he/she 
different from proposed class 
members 

– Proposed class:  determine how 
many, locations, supervisors, any 
other factors to demonstrate 
differences between the class and 
the Plaintiff 

The Merits 
– Does the lawsuit state a claim? 
– Type of violation alleged:  off-the-

clock work, unpaid meal breaks, 
misclassification? 

– Available defenses? 



• Type of Claim Asserted 
– Off-the-Clock vs. Misclassification 

• Number of Hours at Issue 
– Often completed as an estimate 
– Discovery may be used to  

pinpoint 

• Employee Rates of Pay 
– Average rate; or  
– Individual rates 

Preliminary Exposure Analysis 



Option 1:  Early Resolution 

Litigation Strategy:  
Costs and Benefits of Options 

Benefits Costs 

• Minimizes disruption to employees 
and managers 

• Reduces costs and attorneys fees 
• May prevent Plaintiffs’ counsel 

from discovering widespread 
violations or larger potential class 

• Become target for future cases 
• Likelihood of paying more than you 

have to based on lack of 
investigation, discovery, opt-in rate, 
perceived lack of confidence in 
defenses 

• Will likely result in changes to your 
business model 



Option 2:  Defend Against  
Conditional Certification Only 

Litigation Strategy:  
Costs and Benefits of Options 

Benefits Costs 

• May allow you to obtain discovery 
and depositions to aid you in 
settlement; 

• May give you time to obtain 
manager and putative class 
declarations. 

• Defeating conditional certification is 
often difficult; 

• Could result in revealing your 
arguments too soon; 

• Could set an unfavorable tone for 
settlement discussions. 



Option 3:  Consent to Collective Certification  
but Move for Decertification 

Litigation Strategy:  
Costs and Benefits of Options 

Benefits Costs 

• Avoids expense associated with 
opposing conditional certification; 

• Keeps your arguments hidden; 
• May lull plaintiffs into false sense of 

security. 

• Cost associated with notice to class; 
• Full discovery will be conducted; 
• Decertification is often very 

expensive. 



Option 4:  Defend All the Way 

Litigation Strategy:  
Costs and Benefits of Options 

Benefits Costs 

• Strong message you’re 
willing to defend; 

• You may defeat 
certification. 

• Very expensive and time-consuming (often more 
appropriate for larger classes that will have 
significant effects on your business practices); 

• Significant administrative burden on personnel; 
• You risk adverse judgment, precedent, and 

publicity. 



QUESTIONS? 



  Check out our blog … 

http://laborandemploymentblog.greensfelder.com/  

http://laborandemploymentblog.greensfelder.com/


Contact Information 

 
 
 
 

Lauren Daming 
Ldaming@greensfelder.com 

314-345-4768 

 
 
 

Molly Batsch 
mrb@greensfelder.com 

314-335-6828 
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