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I. Introduction* 

State and federal regulation of the franchise industry dates back to the 1970s 
with California being the first jurisdiction in the U.S. to adopt franchise legislation in 
1971.1  Federal regulation followed in 1979.2  The laws and regulations were intended to 
prevent fraudulent practices that had developed in parts of the franchise industry.  Both 
state and federal laws attempted to stem these types of practices by requiring 
disclosures of relevant information to prospective franchisees. Several state laws also 
require registration or filing with the respective state regulators.  While well-intended, 
the federal and state laws and regulations have never been uniform.  The multiple 
authorities that regulate franchising and the different disclosure requirements create a 
complex network for franchisors and franchise practitioners to navigate on a daily basis.  
This paper provides a brief overview of the laws and regulations that apply to franchise 
disclosure and discusses the registration process, as well as the penalties for not 
complying. 

II. The regulatory landscape  

A. Federal Regulation 

While not all states have chosen to adopt franchise disclosure laws, a franchisor 
is nonetheless subject to franchise regulation throughout the United States under the 
Federal Trade Commission’s Franchise Rule.3  As described below, the FTC Franchise 
Rule in its current, as well as in its original form, is a disclosure regulation that requires 
franchisors to provide prospective franchisees with certain basic information about the 
franchisor and the franchise system before the prospective franchisee can sign a 
franchise agreement or pay the franchisor any money. 

B. History – the First Rule 

The first federal franchise regulation was adopted on October 21, 1979 when the 
Federal Trade Commission (the “FTC”) adopted the original regulation of franchises and 
business opportunities (“Original FTC Franchise Rule”).  However, few practitioners 
paid close attention to the Original FTC Franchise Rule once the FTC approved the 
Uniform Franchise Offering Circular (“UFOC”) Guidelines of the North American 
Securities Administrators Association, Inc. (“NASAA”) as an acceptable substitute for its 
own disclosure format.  With the UFOC format being “state approved,” franchisors could 
use that format to create one multistate disclosure document, allowing them to comply 
with both the federal and state law requirements through one disclosure document. 

                                            

* Our sincere appreciation to Samuel Wieczorek of Cheng Cohen LLC for his assistance with this paper. 

1
 The California Franchise Investment Law, Cal. Corp. Code § 31000 et seq. 

2
 16 C.F.R. 436 (1979). 

3
 16 C.F.R. 436 (2007). 
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C. The Current Rule 

After many years of reviewing and seeking comments to the Original FTC 
Franchise Rule, on July 1, 2007 the Original Franchise Rule was finally replaced with an 
amended rule (the “Amended FTC Franchise Rule” or “FTC Franchise Rule”).  The 
Amended FTC Franchise Rule was intended to modernize federal franchise regulation, 
bringing it in line with 21st century technology and business methods, while maintaining 
the protection of franchisees.  For example, the FTC Franchise Rule finally allowed for 
electronic disclosure formats.  It also incorporated many of the UFOC Guidelines 
requirements, though some of the requirements were updated or revised.4  Franchisors 
were given one year to phase out disclosure documents that had been prepared in 
compliance with the Original FTC Franchise Rule or the UFOC Guidelines and begin 
using the new Franchise Disclosure Document (also called an “FDD”) mandated under 
the Amended FTC Franchise Rule.   

D. Function of the FTC Franchise Rule 

1. Disclosure only 

When a franchisor is subject to the FTC Franchise Rule it is required to provide a 
prospective franchisee with a disclosure document that includes detailed information 
about the franchisor and its affiliates, about the franchise system, and about the 
franchise itself.  Generally speaking, the FTC Franchise Rule plays much of the same 
role as a due diligence disclosure request list does when a business is being sold: it is 
trying to elicit the most relevant information about the target business/the franchisor 
such as:  What is its corporate structure?  What role do its affiliates play?  Who is in 
charge of the franchisor?  Is there any material litigation?  What fees will the franchisor 
collect or be in charge of?  What is the estimated cost of starting a franchise?  What 
support will the franchisor be providing?  What financial data can the franchisor share?  
Who are the franchisees?  The FTC Franchise Rule is a government imposed form of 
due diligence memorandum, prepared by the franchisor itself.   

It is important to note what the FTC Franchise Rule does not do: it does not 
require registration.  To the surprise of many start-up franchisors, the FTC does not 
require franchisors to file FDDs with any federal agency. The FTC does not review 
FDDs, and it does not otherwise approve who can be a franchisor.   

2. The framework for state and federal requirements  

The Original FTC Franchise Rule did not play an important role in the disclosure 
process for most franchisors, since they would rely on the NASAA UFOC format.  

                                            
4
 For a review of the changes, see e.g. John R.F. Baer, Shelley H. Horn and Steve Toporoff, Practical 

Disclosure Issues under the Amended FTC Franchise Rule, American Bar Association 2007 Forum on Franchising.  



5 

58508.2 

However, the Amended FTC Franchise Rule has come to play a very different role.  
With limited amendments required by NASAA, the FTC Franchise Rule has become the 
literal handbook for FDD preparation throughout the United States.  Preparing an FDD 
in large part requires the practitioner to work her or his way through the FTC Franchise 
Rule to ensure that each disclosure requirement has been addressed.  While this may 
seem easy and straightforward, it is not.  Typically, there are interpretation issues that 
arise, and reality rarely fits neatly into the black and white world of statutes and 
regulations.5 

E. Interaction between state laws and the FTC Franchise Rule  

The FTC Franchise Rule is far from the only regulation of franchise disclosure in 
the U.S.  Fifteen states have adopted franchise registration and disclosure laws: 
California,6 Hawaii,7 Illinois,8 Indiana,9 Maryland,10 Michigan,11 Minnesota,12 New York,13 
North Dakota,14 Oregon,15 Rhode Island,16 South Dakota,17 Virginia,18 Washington19 and 
Wisconsin20.  While there are many similarities between these laws, they do not follow 
any uniform format, and there are significant differences that franchisors and franchise 
practitioners need to be aware of. 

                                            
5
 The FTC has also issued a Franchise Rule Compliance Guide that interprets the FTC Franchise Rule and 

periodically publishes answers to questions from practitioners.  The Franchise Rule Compliance Guide is available 

at http://business.ftc.gov/documents/franchise-rule-compliance-guide and the frequently asked questions and 

answers can be found at http://www.ftc.gov/bcp/franchise/amended-rule-faqs.shtml.  In addition, the FTC Informal 

Staff Advisory Opinions issued under the Original FTC Franchise Rule can be helpful to the extent the original and 

amended regulation covered by such opinion has not changed.  The advisory opinions are available at 

http://www.ftc.gov/bcp/franchise/netadopin.shtm.   

6
 California Franchise Investment Law, Cal. Corp. Code §31000 et seq. 

7
 Hawaii Franchise Investment Law, Haw. Rev. Stat. §482E-1 et seq. 

8
 Illinois Franchise Disclosure Act of 1987, 815 Ill. Comp. Stat. §705/1 et seq. 

9
 Indiana Franchises Law, Ind. Code tit. 23 §1 et seq. 

10
 Maryland Franchise Registration and Disclosure Law, Md. Code Ann. §14-201 et seq. 

11
 Michigan Franchise Investment Law, Mich. Comp. Laws §445.1501 et seq. 

12
 Minnesota Franchise Law, Minn. Stat. §80C.01 et seq. 

13
 New York Franchise Act, N.Y. Gen Bus. Law §680.1 et seq. 

14
 North Dakota Franchise Investment Law, N.D. Cent. Code §51-19-01 et seq. 

15
 Oregon Franchise Transactions Act, Or. Rev. Stat. §650.005 et seq.  Oregon is not always included in 

listings of franchise disclosure laws. Unlike the other states in this list, it does not require filing or registration. 

16
 Rhode Island Franchise Investment Act, R. I. Gen. Laws §19-28.1-1 et seq. 

17
 South Dakota Franchise Investment Act, S.D. Codified Laws §37-5B-1 et seq. 

18
 Virginia Retail Franchising Act, Va Code §13.1-557 et seq. 

19
 Washington Franchise Investment Protection Act, Wash. Rev. Code §19.100.010 et seq. 

20
 Wisconsin Franchise Investment Law, Wis. Stat. §553.01 et seq. 
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A discussion of the geographic applicability of the state franchise laws follow 
below in Subsection II F 1 (b), but in practice overlap between different state franchise 
laws is relatively rare.  There is, however, always overlap between the state franchise 
laws and the FTC Franchise Rule.  While many practitioners have argued that the 
federal law should preempt state laws, the FTC has decided to go the other way.  The 
FTC Franchise Rule only preempts state franchise laws to the extent the state law 
would be inconsistent with the FTC Franchise Rule.21  The FTC Franchise Rule also 
explicitly provides that where the state franchise law affords a franchisee equal or 
greater protection than the FTC Franchise Rule, it is not considered inconsistent with 
the FTC Franchise Rule.22  This means that franchisors selling franchises in states with 
more comprehensive disclosure requirements need to supplement their FDD 
accordingly.  It also means that where the timing requirements imposed by the FTC 
Franchise Rule provide for disclosure at a later point in time than the state law, the 
franchisor must follow the state law requirement. 

F. State laws 

1. Franchise laws 

(a) Two kinds: disclosure/registration and relationship laws 

The list in Section II E of states with franchise registration and disclosure laws is 
not a complete list of states regulating franchising.  It is beyond the scope of this paper, 
but several of the states listed, as well as many other states, regulate the franchise 
relationship between the franchisor and franchisee.  Those laws, so called franchise 
relationship laws, often regulate and limit the franchisor’s ability to terminate or refuse to 
renew a franchise agreement without good cause.  In some instances those statutes go 
even further and regulate other aspects of the franchise relationship.  For example, 
several laws prohibit discrimination between franchisees in like circumstances.23 

(b)  Determining what state law applies 

One of the first things a franchisor will discuss with its franchise lawyer is the 
state or states where the franchisor wants to sell franchises.  As a starting point, the 
franchisor should focus on where it wants to establish franchised outlets, though the 
analysis shouldn’t stop there.  State franchise laws may occasionally apply to franchises 
established outside of the state.  For example, the Maryland Franchise Registration and 
Disclosure law applies when the prospective franchisee is a resident in the state; when 
the franchised business will be operated in the state; when the offer to sell is made in 

                                            
21

 16 C.F.R. §436.10(b). 

22
 Id. 

23
 See e.g. 815 Ill. Comp. Stat 705/18 and Ind. Code §23-2-2.7-2(5). 
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the state; or the offer to buy is accepted in the state.24  In other words, the Maryland 
statute could apply to a California-based franchisor negotiating with a prospective 
franchisee to open a franchised location in New Jersey, if the prospect is a Maryland 
resident.  This can be contrasted with the Illinois Franchise Disclosure Act which 
requires a franchisor to register before selling in Illinois if: (i) the franchisee is domiciled 
in Illinois, or (ii) the offer of the franchise is made or accepted in the state and the 
franchise business is or will be located in the state.  This means that a franchisor 
located outside Illinois selling a franchise to somebody located outside of Illinois, but 
who wants to open a franchise in the state is not required to register in Illinois.25  

A special note is warranted regarding the unusually broad scope of the New York 
franchise law.  It does not contain an out-of-state sales exemption that other state 
franchise laws include and as a result the statute has been interpreted to apply even 
when the connection to the state is relatively tenuous. 

2. Business Opportunities 

(a) State Business Opportunity Laws 

Franchise concepts are not the only distribution systems that may be required to 
prepare disclosure documents and register in various states.  A somewhat similar 
disclosure and registration regimen exists for business opportunities.  As with franchise 
laws, there is no uniform state business opportunity law, and there is federal regulation 
that applies throughout the United States.   Twenty-six states have adopted business 
opportunity laws.26 

What constitutes a business opportunity under state law varies considerably, but 
generally there must be an agreement between a seller and a purchaser under which 
the seller offers products, equipment or services to the purchaser to enable the 
purchaser to start or operate a business.  In addition, the seller has to make certain 
types of representations.  The representations vary between states, but two common 
ones are a seller’s representation about the buyer’s earning potential, and the seller’s 
promise to provide the buyer a sales or marketing program to help the buyer succeed in 
its business.  Since franchises by default include some type of marketing program or 
assistance there is overlap between franchise and business opportunity regulation.  
Mostly this conflict is resolved by business opportunity laws exempting franchises that 
comply with the FTC Franchise Rule, but there is still occasional overlap.  For example, 
as part of their annual renewal registrations most franchisors will file exemption notices 

                                            
24

 Md. Code Ann. § 14-203(a). 

25
 815 Ill. Comp. Stat. 705/10.  Note however that other parts of the Illinois Franchise Disclosure Act have 

a broader scope.  See e.g. 815 Ill. Comp. Stat.  705/6. 

26
  Alaska, Arizona, California, Connecticut, Florida, Georgia, Illinois, Indiana, Iowa, Kentucky, Louisiana, 

Maine, Maryland, Michigan, Minnesota, Nebraska, New Hampshire, North Carolina, Ohio, Oklahoma, South 

Carolina, South Dakota, Texas, Utah, Virginia and Washington have business opportunity laws. 
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with the Florida and Utah business opportunity examiners, as those states’ business 
opportunity laws require annual notices as a condition to their franchise exemptions.27 

Start-up franchisors may run into a few additional issues with business 
opportunity laws.  For example, several of the laws do not have a franchise-specific 
exemption, but instead exempt business opportunities that provide the buyer with a 
marketing plan if they also license the buyer to use the seller’s registered trademark.28  
These statutes require that the trademark is registered on either a state or federal level, 
depending on the state.29  Therefore, a start-up franchisor without state or federal 
trademark registrations may need to comply with one or more of these business 
opportunity statutes. 

An additional group of franchisors that needs to be concerned with business 
opportunity laws are those relying on different types of exemptions to avoid franchise 
laws.  Depending on how the franchise exemption is drafted, the exemption may not 
apply under the business opportunity laws.  For example, a franchisor relying on the 
large franchisee exemption to the FTC Franchise Rule may not be able to take 
advantage of a business opportunity law exemption if an exemption requirement is that 
the seller provides a disclosure document pursuant to the FTC Franchise Rule.  
Likewise, the Indiana business opportunity law exempts from its applicability business 
opportunity systems that fit within the definition of a franchise under the Indiana 
franchise statute, but fractional franchises are exempt from that definition.  A detailed 
review of the state business opportunity laws is warranted for franchisors relying on 
franchise law exemptions. 

There is no uniform disclosure format for business opportunities and the result for 
a franchisor that purposefully or inadvertently falls within the scope of state business 
opportunity laws may well be a disclosure and registration nightmare that makes the 
franchise registrations seem like a breeze. 

(b) Federal Business Opportunity Rule 

On March 1, 2012, a revised federal business opportunity rule went into effect.  
The prior rule was so narrow in scope that it was very rarely of importance to franchise 
systems.  The revised rule is still of relatively limited impact, but is somewhat broader.  
Under the FTC Business Opportunity Rule30 a business opportunity is an agreement 
under which the buyer will be entering into a new business, pays the seller a fee, and 
the seller promises to provide the buyer with some type of assistance.  The assistance 

                                            
27

 Other states require a one-time notice.  This includes Connecticut, Kentucky, Nebraska and Texas. 

28
 This type of exemption needs to be studied carefully to determine if it is an exemption from the entire 

business opportunity statute or only from the representation involving provision of support or a marketing plan.  If 

the later, the franchisor must be careful not to make any of the other representations that are part of the statute’s 

business opportunity definition. 

29
 Connecticut, Georgia, Maine, South Carolina and North Carolina 

30
 16 C.F.R. 437 (2011). 
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may consist of providing locations for vending machines or display racks, providing 
outlets or customers for the products or services sold, or the seller may promise to buy 
back goods or services that the buyer makes, produces, fabricates, grows, breeds, 
modifies or provides.  Most franchise systems will not fall within that narrow definition, 
but in case they do the FTC Business Opportunity Rule excludes those business 
opportunity systems that fall within the franchise definition of the FTC Franchise Rule.  
However, the exemption does not apply to franchises exempt from the FTC Franchise 
Rule disclosure requirements because the franchisee is required to pay less than $500 
within 6 months of commencing operations or where there is no written document 
describing the material terms of the franchise.   

It would be unusual for a franchise system to fall within the scope of the FTC 
Business Opportunity Rule, but if it does, it would have to prepare a disclosure 
document in the format required by the FTC Business Opportunity Rule.  This is a very 
simple disclosure document, potentially as short as one page.  The problem, however, 
is that the FTC has prohibited inclusion of additional information in the document 
beyond that required by the federal rule.  This means that a franchisor or business 
opportunity seller that is subject to both the FTC Business Opportunity Rule and a state 
business opportunity law may have to disclose a prospective buyer with two separate 
disclosure documents: a federal one and a state one. 

G. NASAA 

Part of the reason franchise registration is relatively uniform is the North 
American Securities Administrators Association, Inc. or “NASAA”.  NASAA is an 
organization of state, provincial and territorial securities administrators from the United 
States, Canada and Mexico.  It does not have law-making authority, but is nonetheless 
very influential in U.S. franchise law.  All of the states with franchise registration and 
disclosure laws are either members of NASAA or have agreed to follow the guidance 
from the organization.  Through the adoption of the 2008 Franchise Registration and 
Disclosure Guidelines, NASAA adopted the FTC Franchise Rule disclosure format as its 
disclosure format and also issued several uniform forms to use in connection with 
registration.  While there are still variations between states laws, the coordination 
through NASAA enables franchisors to prepare one FDD that can be used throughout 
the United States. 

III. What Type of Arrangements Are Covered 

Franchise systems exist in almost every industry and most businesses could be 
franchised in one way or another.  However, not every distribution model is a franchise.  
The very first thing a prospective franchisor and its franchise lawyer need to do is to 
determine if the concept envisioned by the franchisor is truly a franchise or if it is 
possibly some other form of distribution model. 

There is no uniform franchise definition, though the definition under the FTC 
Franchise Rule is a fair representation.  A franchise is defined as: 

Any continuing commercial relationship or 
arrangement, whatever it may be called, in which the terms 
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of the offer or contract specify, or the franchise seller 
promises or represents, orally or in writing, that: 

(1) The franchisee will obtain the right to operate a 
business that is identified or associated with the franchisor’s 
trademark, or to offer, sell, or distribute goods, services, or 
commodities that are identified or associated with the 
franchisor’s trademark; 

(2) The franchisor will exert or has the authority to 
exert a significant degree of control over the franchisee’s 
method of operation, or provide significant assistance in the 
franchisee’s method of operation; and 

(3) As a condition of obtaining or commencing 
operation of the franchise, the franchisee makes a required 
payment to the franchisor or its affiliate.31 

Under the FTC Franchise Rule and under most state laws, if a business 
relationship32 satisfies these or three similar elements, the arrangement is a franchise.33  
Some state law definitions include a variation on the second element focusing on the 
existing of a “community of interest” instead of the franchisor’s right to control.34   

H. Exempt Franchises 

Even if a distribution model falls within the definition of a franchise, that does not 
necessarily mean that it is subject to registration or even disclosure. Both the FTC 
Franchise Rule and the state franchise laws contain many different exemptions and 
exclusions.  The exemptions and exclusions usually cover relationships where the risk 
of fraud and abuse are considered more limited than in a regular franchise relationship.  
Where the risk is low because of the perceived sophistication of the franchisor or the 
franchisee, or where the financial risk is otherwise low, the FTC and the states have 
created exemptions.  There are many excellent papers discussing the available 

                                            
31

 16 C.F.R. § 436.1(h) (2007). 

32
 The FTC Franchise Rule only applies to commercial relationships.  Where both the franchisor and the 

franchisee engage in the relationship without the expectation of a profit, most likely the relationship will fall outside 

the scope of the federal rule.  However, once again there is a dissonance between the federal and state laws.  There is 

no automatic exemption from the state franchise registration and disclosure laws for all non-commercial franchise 

arrangements, though in some states (California for example) some may be exempt, and in others it may be possible 

to obtain a discretionary exemption.   

33
 New York has two parallel definitions of a franchise.  A franchise exists if the franchisor provides the 

franchisee a marketing plan and collects a franchise fee, or if the franchisor grants the franchisee a trademark license 

and collects a franchise fee.  N.Y. Bus. Corp. Law § 681 (1996). 

34
 Hawaii, Minnesota, South Dakota and Wisconsin use the “community of interest” approach. 
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exemptions and the following is only a short summary of some of the more common 
exemptions.35 

Minimum Payment:  The FTC Franchise Rule and the state laws include a 
minimum payment exemption, or define a franchise in such a way that a de minimis 
payment is not sufficient to trigger applicability of the statute.  Under the FTC Franchise 
Rule the current minimum payment level is $540, though state laws may set significantly 
lower levels.  For example, in both Maryland and Minnesota the de minimis fee is 
$100.36  

Large investment and large franchisee:  Where the initial investment required 
by the franchisee is $1,084,900 or more, exclusive of the cost of unimproved land and 
funds from the franchisor, the franchise may be exempt from the FTC Franchise Rule.37  
Similarly, where the prospective franchisee has been in business for five years and has 
a net worth of at least $5,424,500, the franchise is exempt under the FTC Franchise 
Rule.38  Large investment and franchisee exemptions exist under many state laws, but 
must be reviewed as there may be slight variations. 

Fractional franchise: A fractional franchise exemption under the FTC Franchise 
Rule applies where the prospective franchisee has been in the same business as the 
franchise for at least 2 years and where both the franchisor and the prospective 
franchisee in good faith estimate that no more than 20% of the franchisee’s revenue in 
the first year of operation will be derived from the fractional program.  Similar 
exemptions exist in many states, though in several instances additional criteria apply.  
The fractional franchise exemption differs from most exemptions in that, on the state 
level, it exempts the franchisor not only from registration but also from the obligation to 
provide the prospective franchisee with a disclosure document. 

Renewal franchise.  Most state laws exempt from registration and disclosures 
the extension or renewal of existing franchise agreements.    

There are additional exemptions on both the federal and state levels.  However, 
when structuring an exemption-based franchise program there are many different 
concerns and considerations.  It requires discipline to ensure that each franchisee and 
franchise sold meets the requirements of the exemption the parties rely on.  
Furthermore, with the variations in exemptions between states and under the FTC 
Franchise Rule basically every sale will have to be evaluated and examined on an 
individual basis. 

                                            
35

 See Karen B. Satterlee and Leslie D. Curran, Exemption-Based Franchising:  Are you Playing in a 

Minefield? Franchise Law Journal Vol. 28, No. 4, Spring 2009, as well as Jan S. Gilbert, Robin Day Glenn, Joan M. 

Painter and Karen B. Satterlee, Managing a Franchise Registration and Exemption Practice, American Bar 

Association 29th Annual Forum on Franchising for overviews of the issues surrounding exemption-based franchise 

models. 

36
 Md. Code Ann. § 14-203, Minn. Stat. 80C.01(4)(b). 

37
 16 C.F.R. 436.8(a)(5)(i) (2007). 

38
 Id. 
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IV. The Registration Process 

I. Initial Filing 

3. General Introduction 

If a state’s registration law applies, then a franchisor must be effectively 
registered with the state prior to offering or selling franchises in the state.  Currently, no 
central filing system exists among the states that require registration. Therefore, 
franchisors must file a separate hard copy registration packet for each registration state 
in which the franchisor wishes to offer or sell franchises.  As discussed below, however, 
a few states have begun to allow online registration. 

4. Initial Application Filing Process 

The process of registering a franchise offering begins with the filing of an initial 
application packet with the appropriate state agency that oversees franchise 
applications. Usually, this state agency is the office that administers and enforces the 
state’s securities laws, but this is not always the case. For instance, in Illinois, franchise 
applications are submitted to a division of the attorney general’s office.  See Exhibit 1 
for the list of state agencies to which franchise applications must be submitted. 

NASAA has promulgated general rules governing how to file an initial application 
to register a franchise offering. In general, these rules specify certain documents that 
must be submitted in connection with an initial filing. These documents are described in 
Section IV.A.5. All states accept the NASAA forms. However, many states require 
certain state-specific disclosures. For instance, Minnesota law requires the disclosure 
document to discuss franchisee rights under the Minnesota Franchise Act with respect 
to notice of termination and non-renewal, venue for litigation, and jury waivers, among 
other things. 

5. Overview of Review Process 

Once a franchisor submits the application, it will have to wait for the state to 
register its application in most states.  Only the states of Michigan, Wisconsin and 
Indiana deem an application to be automatically effective upon receipt.  In South 
Dakota, the application is effective ten (10) days after the state receives it, unless the 
state issues a comment letter within the ten (10) day period.   The application is 
automatically effective in Hawaii seven (7) days after receipt.   However, if the examiner 
issues a comment letter, even after the application becomes effective, the franchisor 
must stop using the disclosure document until it addresses the comments and the state 
approves the changes.   

The laws of the states of California, Illinois, Maryland, and Washington provide 
that initial applications become automatically effective subject to receipt of comment 
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letter upon the expiration of a certain number of days after receipt of the application.39  
However, a franchisor should not expect that its application will be approved within 
these time frames.  Instead, if an examiner cannot make the deadline, he or she will 
likely contact the franchisor and ask for an extension to finish the review. The franchisor 
is likely to acquiesce to this request unless it wants to risk having the examiner issue a 
stop order.  The laws of Minnesota, New York, North Dakota, Rhode Island and Virginia 
do not provide for automatic effectiveness of initial franchise registrations so the 
applications are not approved in those states until the franchisor receives an order of 
effective registration. 

It is important for franchisors to understand that the scope of the examiners’ 
review is for compliance with the FTC Franchise Rule and applicable state law. 
Examiners are not reviewing the “merits” of the offering--that is, whether the franchise 
system sounds like a good idea that is likely to be lucrative for potential franchisees.  If 
the examiners have comments or questions about the application, they will issue a 
“comment” or “deficiency” letter.  Illinois will issue an Order of Denial of Registration.  
However, it is substantively similar to a deficiency letter in that the state will revoke the 
Order upon receipt of materials addressing the comments to the examiner’s satisfaction.  
The issuance of a comment or deficiency letter tolls the automatic effectiveness of the 
registration, if any. These letters will often direct the franchisor to revise or clarify certain 
sections of the disclosure document. After making these revisions, the franchisor can 
resubmit the application. It is obviously good practice to pay careful attention to each 
comment and respond accordingly, or risk receiving another comment letter and further 
delaying approval.   

If franchisors have any questions about how to respond to a comment letter, the 
examiner will typically provide clarification over the phone or email.  If the franchisor has 
any questions about any of the comments issued by the examiner, it is better to reach 
out to the examiner and obtain clarification rather than risk addressing the comment 
incorrectly.  Otherwise, the franchisor will have to go through another round of comment 
letters and delay obtaining an effective registration.  State examiners tend to have 
different preferences for the best way to communicate with them and may sometime 
specify the preferred method in the comment letter.  In responding to comment letters, it 
is also important to recognize that the state examiners communicate with each other.  A 
response to one state may be passed on to the other states.  Therefore, be consistent 
with your responses to the state examiners. 

It is important to respond to a comment letter in a timely manner.  The states of 
California, Hawaii, Illinois, Maryland, Minnesota and Washington require that comment 
letters be addressed within a certain timeframe.40  Failure to respond to a comment 
letter will result in “abandonment” of an application.  Most states (except Hawaii, 

                                            
39

 California  - 15 business days; Illinois – 21 days; Maryland – 30 business days; Washington – 15 

business days. 

40
 California – 15 days after issuance; Hawaii – 30 days after issuance; Illinois – 30 days after issuance; 

Maryland – 6 months after issuance; Minnesota – 120 days after issuance; Washington – 15 business days after 

issuance. 
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Michigan and Wisconsin) will issue an order of effective registration.  However, 
Michigan and Wisconsin will send a file stamped copy of the application at the request 
of the franchisor and inclusion of a self-addressed, stamped envelope. 

6. State Modifications to FDD 

Many registration states require state-specific disclosures in the disclosure 
document. In some states, this means including additional disclosures to the disclosure 
document in an exhibit to the disclosure document if the franchisor’s form of franchise 
agreement contains provisions that are contrary to the state law.  Examples include 
provisions setting governing law, consent to jurisdiction, or requiring the signing of a 
general release before renewing the franchise.  In addition to the additional disclosures 
to the disclosure document, some states also require a rider to the franchise agreement 
modifying specific sections of the franchise agreement.  Exhibit 2 sets forth the list of 
states that require the additional disclosures to the disclosure document and/or rider to 
the franchise agreement. 

7. Uniform Application Materials 

NASAA directs franchisors to provide certain uniform application materials in 
connection with an initial registration filing. The rules can be summarized most easily by 
examining the documents that NASAA requires for an initial filing. 

Document Description 

Uniform Franchise 
Registration Application 

Sets forth identifying information about the franchisor, such 
as full legal name, the franchisor’s principal business 
address, and the states where the franchisor anticipates 
filing the franchise application. 

Certification Page An officer of the franchisor must sign this page and for 
some states have his or her signature notarized. 

Consent to Service of 
Process 

This document authorizes the relevant state agency to act 
as the franchisor’s agent for service of process.  

Franchise Seller 
Disclosure Form 

The franchisor will complete one of these forms for each 
individual who will solicit, offer, or sell franchises in the 
state. The form sets forth background and identifying 
information about the seller. (New York and Washington 
use a separate broker registration form if the franchisor is 
using any independent franchise brokers.) 
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Document Description 

Franchisor’s Costs and 
Source of Funds 

This document sets forth the franchisor’s total costs to 
perform its pre-opening obligations to provide goods or 
services for establishing a new, typical franchise. These 
costs do not include the franchisor’s typical overhead and 
employee salaries, only incremental costs to the franchisor. 

The franchise 
disclosure document 

A complete copy of the franchisor’s FDD, including audited 
financial statements and exhibits. 

Auditor’s consent A letter, signed by the franchisor’s auditor, allowing the 
franchisor to publish the audited financial statements in the 
franchisor’s disclosure document. 

Guarantee of 
Performance 

If the franchisor uses its parent’s or an affiliate’s audited 
financials for the FDD that entity must guarantee the 
franchisor’s performance on this form of guarantee. 

 

8. Submitting the Application 

The materials to be submitted with an initial application vary from state to state. 
Therefore, franchisors must file a separate registration packet for each registration state 
in which it wishes to offer or sell franchises. Some states now require the submissions 
to include a CD-ROM with the filing materials.  Attached as Exhibit 3 is a list of the 
different materials to be filed with each registration state for an initial application. 

If the franchisor is filing an application to register in several different registration 
states, there will be a separate package for each state. The size of the package for 
each state will vary based on how many copies of the disclosure document must be 
filed and whether the state allows for documents to be filed solely on CD-ROM.   As of 
the date of this article, only two states--Washington and Wisconsin--allow online filing.   
One of the advantages to filing online is that the state receives the application on the 
date of submission.  In Wisconsin, it means your initial filing will be effective on the date 
you submit the application electronically. 

9. Financial Assurance Requirements 

Consistent with their duty to protect prospective franchisees, the state examiners 
carefully scrutinize a franchisor’s financial condition to make sure it has sufficient capital 
to satisfy its obligations to franchisees. In particular, in many states, examiners have the 
authority to deny an application if a franchisor’s financial statements show that it is 
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insolvent or cannot pay its liabilities as they become due. Alternatively, the state 
examiners can condition approval of the franchisor’s application on the franchisor 
complying with a “financial assurance condition.” 

There are five common types of financial assurances that may assuage a state 
examiner’s concerns about a franchisors’ finances and allow the franchisor to sell 
franchises in the state: (1) contributing additional capital; (2) escrowing initial franchise 
fees; (3) posting a surety bond; (4) deferring initial franchise fees; or (5) guaranteeing 
performance. There are advantages and disadvantages to each method. 

Contributing additional capital is straightforward. It simply means that the 
franchisor receives an influx of capital, either from a straight capital contribution or via a 
long-term note. A short-term note (i.e., a note that is callable on demand or with a term 
less than 12 months) is unlikely to satisfy the state examiners since a short-term note 
does not improve the franchisor’s current assets to current liabilities ratio. 

Escrowing initial franchise fees is a common condition for financial assurance. In 
this case, rather than the franchisor collecting the initial franchise fees from franchisees, 
the fees are deposited with a third-party escrow agent. The escrow agent holds the fees 
until certain conditions are met--usually either that the franchisor’s pre-opening 
obligations are satisfied (e.g., training and other pre-opening consulting duties) or the 
unit is open for business. The disadvantage to the escrow system is that an escrow 
agent’s fees can be costly.  Some states also require that the escrow agent be located 
in the same state as the franchise is being sold. 

Posting a surety bond is another method that can be costly. Usually, the state 
requires the bond be equal to the initial franchise fee multiplied by the number of 
franchises expected to be opened in that state during the upcoming fiscal year. In 
addition to the potential high cost, another disadvantage to the posting a surety bond is 
that the insurer issuing the bond may require a personal guarantee from an officer or 
shareholder of the franchisor. 

Deferring initial fees is a common method, and tends to be the most affordable. 
Under this method, the franchisor will agree to defer charging initial fees until it has 
satisfied its pre-opening obligations.  The obvious drawback is that franchisees receive 
all of a franchisor’s confidential information and training before paying the franchisor any 
consideration. 

Finally, some states may allow an affiliate (or parent) of the franchisor to 
guarantee the franchisor’s performance of its obligations under the franchise 
agreement. Ordinarily, this assurance will be accomplished by filing a Guarantee of 
Performance, which is a form prescribed by NASAA. In addition, in Item 21 of the 
franchisor’s disclosure document, the franchisor must disclose the existence of the 
guarantee and the affiliate’s audited financial statements. It is important to note that the 
Guarantee of Performance requires guaranteeing all of the franchisor’s obligations 
under the franchise agreement, not just pre-opening obligations.  Therefore, the 
guarantor is exposed to potential liability for the term of all franchise agreements 
executed while the guarantee is in effect. 
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J. Renewal Filing 

The FTC Franchise Rule requires franchisors to update their disclosure 
documents annually within 120 days after the end of the franchisor’s fiscal year. If a 
franchisor’s fiscal year ends on December 31, then this means a franchisor must update 
by April 29 or April 30, depending on whether it is a leap year or not. However, 
registration states may have different deadlines, which in some cases are shorter than 
120 days. For instance, Hawaii law provides that renewals are due 90 days after the 
end of the fiscal year. California law provides that renewals are due 110 days after the 
end of every fiscal year. Other states, including Maryland, Illinois, Virginia, and 
Washington, grant registrations for a one year period unrelated to the franchisor’s fiscal 
year end, and renewal in those states is required a specific number of days before the 
one year anniversary of the franchisor’s registration date.  In practice, franchisors are 
required to track each state’s renewal deadlines so as to avoid falling out of registration, 
and thus being unable to offer or sell franchises in that state. 

Renewal filings are largely similar to initial application filings, except that most 
registration states require the submission of a legal “blackline” of the prior disclosure 
document filed with the state so that the examiners can see what changes to the 
documents have been made since the prior year’s registration. 

Even if there are no changes to the terms of the franchise offering (e.g., changes 
to the form of franchise agreement or the introduction of new system programs), the 
renewal will need to be updated to reflect certain changes on an annual basis. Some of 
these changes include: 

 

Information to Be 
Updated 

Comments 

Litigation Related to the 
Franchise Relationship 

Item 3 must be updated to include any litigation to which 
the franchisor (and certain affiliates and parent) was a 
party during the last fiscal year 

Discounted Franchise 
Fees 

Item 5 must include all discounted franchise fees charged 
during the last fiscal year 

Revenue From 
Franchisee Purchases 

Item 8 must be updated to include revenue received by 
the franchisor or its affiliate from franchisee purchases of 
goods and services 

Revenue from Suppliers Item 8 must be updated to include revenue received by 
the franchisor or its affiliates from suppliers based on 
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Information to Be 
Updated 

Comments 

franchisee purchases  

Marketing Fund 
Expenditures 

Item 11 must be updated to include disclosure of 
marketing fund expenditure percentages for the last fiscal 
year 

Franchised Outlets Item 20 must be updated to include outlet information for 
the last year 

Information regarding 
existing and terminated 
franchisees 

Franchisors must provide an updated list (including 
contact information) for existing and terminated 
franchisees. 

Audited financial 
statements  

Item 21 must be updated to include financials for the last 
fiscal year (If renewal is filed after the statutory deadline 
(typically 90 or 120 days after the end of the fiscal year, 
depending on the state), the franchisor will have to 
provide unaudited, “stub” financial statements for the 
period after the fiscal year to the date of renewal.) See 
Exhibit 4 for the financial statutory deadlines for the 
registration states. 

K. Material Change Amendments 

10. Definition of “Material Change” 

Even if a franchisor has a disclosure document that has been filed with and 
accepted by the registration states, in certain circumstances it may be necessary to file 
an amended disclosure document before the expiration of the franchise’s registration. 
The definition of “material change” is important because it determines whether a 
franchisor needs to file an amended disclosure document.  There is no uniform 
definition of “material change.”   Under the Original FTC Franchise Rule, a “material 
change” was defined as: 

[A]ny fact, circumstance or set of conditions which 
has a substantial likelihood of influencing a reasonable 
franchisee or a reasonable prospective franchisee in the 
making of a significant decision relating to a named 
franchise business or which has any significant financial 
impact on a franchisee or a prospective franchisee. 
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The Amended FTC Franchise Rule does not include a definition of “material 
change.”  However, in its Statement of Basis and Purpose, the FTC made it clear that it 
does not intend to treat materiality differently under the amended rule and that 
materiality is to be determined from the prospective franchisee’s point of view.  In 
addition, each franchise registration state has its own definition of “material change.”  
Although the definitions are not uniform, a “material change” is generally deemed to 
exist when there is a substantial likelihood that a reasonable prospective franchisee 
would consider a statement or omission significant in making a decision whether to 
purchase or not purchase a franchise.  Although most states follow some similar form of 
this definition, many provide their own definitional twist by providing non-exclusive lists 
of occurrences that constitute a material change. These types of occurrences include 
both voluntary and involuntary changes. Examples of involuntary changes that are likely 
to be deemed material include personnel resignations, new litigation, significant 
developments in pending litigation, financial declines, and losses of a significant number 
of franchisees.  Examples of voluntary changes that are likely to be deemed material 
include changes to forms of contracts that franchisees must sign, fee changes, changes 
to the franchisor’s corporate structure, filing suit against a large number of franchisees, 
and the addition of new management personnel. 

11. Post-effective Amendment 

If a franchisor determines it has undergone a “material change” while it is under 
an effective registration, the franchisor must file a “post-effective” amendment. The term 
“post-effective” derives from the fact that an amendment is being made after the 
effective date of a registration (but before the registration expires). 

The question often becomes how soon after a material change occurs does a 
franchisor need to file a post-effective amendment. Unfortunately the FTC Franchise 
Rule and the various registration states have different amendment requirements and a 
franchisor that is selling franchises in multiple jurisdictions needs to consider the 
requirement under the FTC Franchise Rule as well as applicable state laws. Under the 
FTC Franchise Rule, the disclosure document must be updated to reflect material 
changes within a reasonable period after the end of each calendar quarter.  However, 
the standard in most registration states is “promptly” after the material change has 
occurred. See Exhibit 5 for the list of state amendment timing requirements.  What 
timeframe is meant by “promptly” is open for interpretation. While there is no “official” 
guideline, the consensus among the state examiners is that the filing of an amendment 
within 30 days after the occurrence of the material change satisfies the “promptly” 
standard. It is important to remember that in most registration states, franchisors must 
cease sales activities after the occurrence of a material change until they file their post-
effective amendment and it is approved. 

Franchisors often inquire about what happens if a prospective franchisee has 
received a disclosure document, but then a material change occurs before the 
expiration of the deadline for the franchisee to sign the franchise agreement. The best 
course of action is to suspend the sale, wait for the amended disclosure document to be 
filed and approved, then give the prospective franchisee the amended disclosure 
document and another 14 days (or the applicable disclosure period under state law) in 
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which to review the disclosure document before signing the franchise agreement or 
paying any fees. 

Similarly, franchisors must use caution not to provide a prospective franchisee 
with an amended disclosure document until the state has registered the amendment 
application. Generally, providing an unregistered, amended disclosure document in a 
state that requires an amendment upon the occurrence of a material change would be 
considered the unlawful offer to sell an unregistered franchise.  The only exception is 
that New York allows a franchisor to offer and sell under the previously registered 
disclosure document while the department is reviewing the amended disclosure 
document; provided that the franchisor may not use its previously disclosure document 
for more than 120 days and the franchisor must (i) notify the prospect that an 
amendment has been filed, (ii) provide the prospect with the amended disclosure 
document once approved by the state, and (iii) hold any fees it receives from a prospect 
in trust until 10 business days after the prospect receives the registered amended 
disclosure document and allow the prospect to rescind the franchise agreement and 
obtain a refund.  Due to these restrictions, most franchisors choose to wait for the 
registration of the amended disclosure document before continuing to sell franchises. 

12. Pre-sale Negotiations 

The concept of pre-sale negotiations sometimes arises in the context of material 
change amendments. In general, the term “pre-sale negotiations” refers to revisions 
made to the franchisor’s form of franchise agreement (or other documents) as reflected 
in the franchisor’s registered disclosure document with a particular franchisee. Some 
prospective franchisees may have bargaining power in which they can require the 
franchisor to amend the terms of its franchise offering before the franchisee agrees to 
enter into a franchise. The question then becomes whether the franchisor needs to 
amend its disclosure document because of these negotiated changes. 

In most states, fortunately, a franchisor does not need to amend its registration 
every time it agrees to a negotiated change with a franchisee. This could quickly 
become onerous, especially for less-established franchisors that may not have the 
bargaining power of large franchisors to require prospective franchisees to accept the 
franchise offer as reflected in the disclosure document. 

Even though this is the general rule, franchisors need to be careful that they do 
not repeatedly deviate from the terms of the existing registration because at some point, 
these repeated deviations would likely constitute a material change that would 
necessitate filing a post-effective amendment. For instance, if a franchisor regularly 
agrees to a reduced initial franchise fee as a way of enticing prospective franchisees, at 
some point this reduced initial franchise fee becomes the actual initial franchise fee, and 
the registered disclosure document should be amended accordingly to reflect the offer 
that is actually being made to franchisees. 

Despite these general rules, California has its own requirements governing pre-
sale negotiations. In general, a non-exempt franchisor may negotiate with one 
franchisee a year without triggering an elaborate disclosure obligation. If the franchisor 
wants to sell a second franchise within a year, the following options are available: 
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(1) File a Post-Effective Amendment; or 

(2) Comply with Rule 310.100.2 which provides a public record of the terms 
negotiated; or 

(3) Comply with Section 31109.1 and Rule 310.100.4 which allows the terms 
negotiated to remain confidential so long as the negotiated terms, on the 
whole, confer additional benefits on the franchisee. 

The California negotiated sales rules are an important consideration for 
franchisors to take into account before offering franchises in California. 

13. Post-sale Modifications 

In general, the laws of the registration states are concerned primarily with proper, 
accurate disclosures before franchisees enter into franchise arrangements. Once the 
franchisee enters into a franchise arrangement, the registration laws no longer come 
into play--although, many states have laws which then govern the franchise relationship. 

However, two states, California41 and North Dakota, require post-sale 
amendment filings. In California, if the franchisee and franchisor are parties to an 
existing franchise agreement, and the franchisor wants to make a “material 
modification” to the agreement, it must first register the modification with the state 
before soliciting existing franchisees to agree to such changes. The practical effect of 
this requirement is to make it difficult to implement system-wide changes. However, if 
the franchisor wishes to proceed with the material modification, it must file a “mini” 
disclosure document setting forth the terms of the proposed changes, any additional 
fees and obligations that will be imposed on the franchisees. 

L. Other Registrations 

14. Franchise Sellers and Brokers 

When registering a new franchise offering, franchisors must bear in mind that in 
addition to the disclosure document, it must also make certain other disclosures. One of 
those disclosures is the identification of franchise sellers. 

All registration states, except Michigan, South Dakota, Virginia, and Wisconsin, 
require the filing of franchise seller disclosure forms as part of the registration 
application. Franchisors must complete and file a franchise seller disclosure form for 
each person who may be soliciting or offering franchises for the franchisor in the state.  
A franchise seller can be a salesperson directly employed by the franchisor or a 
franchise broker that is an independent contractor that may solicit franchisees for 
several different franchisors. The franchise seller disclosure form requires each 
individual who will be soliciting franchisees and selling franchises to disclose certain 

                                            
41

 Cal. Corp. Code §31125 excepts many low-risk transactions. It is important to check this statute when a 

franchisor has a post-sale modification to make sure the modification is correctly done. 
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information such as name, address, prior experience, and information regarding past 
legal and securities actions.  In all states, except California, the franchisor can file 
additional franchise sellers throughout the year by simply submitting the franchise seller 
disclosure form to the state. California, however, requires a post-effective amendment 
application to be submitted, along with payment of the requisite fee to amend. 

In addition, New York, and Washington require a separate registration for 
franchise brokers that will be offering franchises in those states. In those states, 
registration of franchise brokers requires a more comprehensive application and 
registration process and the payment of a separate filing fee. 

15. Advertisements 

Seven states require registration and approval of advertising materials before the 
franchisor can use the materials. Those states are California, Maryland, Minnesota, 
New York, North Dakota, Rhode Island, and Washington. The types of materials that 
must be disclosed are those materials promoting sales of the franchise system, not day-
to-day advertising of the system’s products directed toward the system’s customers. 

State franchise laws give their examiners different amounts of time to review 
advertising materials submitted by franchisors, but it is generally between three and 
seven business days after the examiners’ receipt of the materials.  See Exhibit 6 for the 
state advertising filing requirements.  If the examiners do not deny approval by these 
deadlines, then the franchisors can begin using the advertising materials in that state.  
In addition to the filing requirements, Minnesota, New York, and Maryland require 
certain disclosures in advertising materials. Minnesota and Maryland do not permit 
franchisors to include any financial performance representations in advertising 
materials, even if the representations are contained in Item 19 of the disclosure 
document. 

M. Multistate Document vs. State-specific Documents 

Many registration states have state-specific requirements for the disclosure 
document that make it difficult to have a truly uniform, multistate disclosure document 
for use in all registration states. One way to deal with this problem is to create a 
separate disclosure document for each registration state (plus a separate FTC-
compliant version for non-registration states). However, creating different versions for 
each registration state quickly becomes unwieldy, so most franchisors elect to create a 
multistate disclosure document that contains various riders and addenda that 
incorporate the differing state requirements. 

Besides being simpler from an administrative perspective, there are a few other 
advantages to creating a multistate document. First, there is no risk of delivering the 
wrong state disclosure document to a prospective franchisee if a franchisor is using only 
one form of disclosure document. Second, it is easier to renew and amend one version 
of the disclosure document, rather than making the same changes across several state 
versions. 
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However, one disadvantage to using a multistate form is that it puts all 
prospective franchisees on notice of the types of terms that franchisees in other states 
may obtain. For instance, some states have more favorable governing law provisions, 
and a prospective franchisee in a state without such a favorable law may wonder why 
he or she is not also entitled to a more favorable governing law provision. 

N. Strategies for Speedy Registration 

Generally speaking, a complete application that is filed in a timely fashion is the 
best strategy for speedy registration.  This means that the FDD should follow the FTC 
Franchise Rule and the state franchise law, if applicable, to the letter.  Following the 
order of disclosures in FTC Franchise Rule when preparing the FDD will speed up 
review and lower the risk that examiners overlook disclosures, in turn lowering the risk 
of deficiency letters asking for information already in the FDD.  If certain disclosures do 
not apply to the franchise system a statement should be included to that effect.  For 
example, if the franchisor has no predecessors, the franchisor should state that fact in 
Item 1 of the FDD instead of just skipping that disclosure. 

Since several state laws require additional disclosures or potential waivers of 
franchise agreement provisions the necessary addenda and riders should be prepared 
in advance and included in the filing. 

To the extent possible, a franchisor should also try to submit strong audited 
financials.  One of the more time consuming parts of a franchise filing is often working 
through financial assurance requirements imposed by franchise examiners: determining 
the need for the assurance, what type of assurance can be used, and then the set-up of 
the particular financial assurance.  What constitutes sufficient financials depends on the 
specific franchise registration state’s requirements as well as the particular franchise 
system.  A system with limited planned growth for example may not need the same 
amount of capital as a system expecting significant growth. 

As discussed above in Section IV.A.5, a franchise application filing consists of 
several documents in addition to the FDD.  Ensuring that the filing is complete is also 
important to speed up the registration.  All application forms should be submitted 
together with the FDD.  For material change amendments and renewal filings another 
suggestion is to outline in the cover letter to the state what significant changes are 
made in the FDD. 

Finally, the timing of a filing also will affect how quickly it is handled.   If at all 
possible, it is advisable to avoid filing initial franchise registration applications in late 
March when the bulk of annual renewal filings are being submitted.  Timely filing is also 
important for renewal filings.  For example, in California an annual renewal filing should 
be made 15 business days before expiration. 

O. Responding to Deficiency Letters 

If the franchise examiner issues a comment or deficiency letter, the best 
approach is usually to respond promptly.  Prompt responses tend to lead to prompt 
responses back and a quick handling of the registration.  It is advisable to contact the 
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examiner before submitting a response to a comment letter if there is any question 
about exactly what changes the examiner is looking for, or if there are objections to any 
comment.  Most examiners will correspond by email or telephone and either accept 
responses by email, or at least be willing to accept emailed responses if they are also 
submitted by regular mail.  While at the end of the day franchise practitioners and 
franchisors are in the position that they may have to accept an examiner’s request for 
changes in order to get registered, this does not mean that there is no room to discuss 
the comments and work out a reasonable solution. 

However, it is not always easy to reconcile the comments from different state 
examiners.  In some cases, by the time a comment letter arrives from one state, the 
FDD has already been registered by other states and even may be in use in those 
states.  For franchisors using a multistate disclosure document such “late” comments 
may cause a significant headache.  Depending on the type of comment, it is often 
possible to incorporate the requested change in the state addenda for the particular 
state or, if the comment is minor, request that the franchisor be allowed to incorporate it 
in the FDD next time the franchisor files.  However, if there is a significant deficiency in 
the FDD, such as a particular disclosure not being addressed, it may be necessary to 
revise the FDD for all states.  For states that have not yet approved the filing, a pre-
effective amendment can be submitted with a request to revise the FDD per the other 
state examiner’s comments.  For states that do not require material change 
amendments the FDD can simply be revised accordingly.  For the other franchise 
registration states, however, it may be necessary to file a material change amendment.  
This is mostly a paperwork hassle, as state examiners are likely to address such 
material change amendments quickly.   

P. Penalties/Remedies 

Not all franchisors have the best intentions of their franchisees in mind when they 
sell franchises, but more commonly, things don’t always go as intended and mistakes 
are made.  A franchisor not registered in a state may inadvertently sell a franchise 
there; a change to the franchise system is not properly reflected in the FDD; material 
litigation is inadvertently left out of the FDD.  There are endless examples of how the 
franchise laws may be violated.  When a franchisor discovers a material violation 
usually the best thing to do is to confess error to the franchise examiners in the state 
involved.  By voluntarily reporting the violation the examiners are usually willing to work 
with the franchisor to address the violation in the least onerous way possible.  However, 
the examiners have many different enforcement options available to them. 

16. Federal remedies 

Under the FTC Act, the FTC has the right to obtain preliminary and permanent 
injunctive relief in federal court, as well as impose civil penalties.  Civil penalties may 
amount to $16,000 per violation.  The FTC itself has limited resources and tends to 
exercise its powers only in the most egregious cases, usually where there is clearly 
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fraud involved.  Since there is no private right of action franchisors generally complying 
with the FTC Franchise Rule are unlikely to see enforcement action against them under 
the federal rule.42  

17. State remedies  

If enforcement action on the federal level is unusual, that is not the case on the 
state level.  The state franchise laws give wide enforcement authority to the franchise 
examiners, and in addition private parties have a right of action.  The purpose of the 
state franchise laws is to limit fraud and other deceitful practices on franchisees and the 
state examiners have far-reaching investigative powers. They can conduct 
investigations, subpoena witnesses and documents, seek temporary injunctions and 
issue cease and desist orders.  For example, in Illinois the state administrator may bring 
an action to enforce the Illinois Franchise Disclosure Act by seeking injunctions, 
revocation, forfeiture or suspension of the franchise or corporate privileges or suspend a 
foreign corporation’s qualification to do business in the state, demand restitution or 
payment of damages by the franchisor to persons injured, including attorney’s fees and 
costs.43  The administrator may also issue an order prohibiting the sale of a franchise.44  
State examiners also have extensive powers to impose civil penalties such as civil fines 
and administrative fines.  Civil fines of $10,000 per violation are not unusual.45  For 
willful violations criminal penalties such as fines and imprisonment are possible.46  
Imprisonment for up to five years is a common penalty under the statutes.47  

Since the state franchise laws also permit private right of action a franchisor may 
face claims for damages and rescission from franchisees, and franchisees are usually 
able to recover attorney’s fees and other costs of litigation.  However, one of the most 
powerful tools to ensure compliance with franchise laws is that the laws permit 
enforcement not only against the franchisor itself, but also against its officers, directors 
and other persons in management positions.  
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 Many states, however, have so called “Little FTC Acts” that may serve the same purpose as the FTC Act.  

Under those state laws there is usually a private right of action. 

43
 815 Ill. Comp. Stat. Sec. 705/22.  

44
 815 Ill. Comp. Stat. Sec. 705/23. 

45
 See e.g. Cal. Corp. Code §§ 31405; Haw. Rev. Stat §§ 482E-10.5(a); Mich. Comp. Laws § 445.1535 (1); 

N.D. Cent. Code  § 51-19-13; and R.I. Gen. Laws § 51-19-13. 

46
 Cal. Corp. Code §§ 31410 and 31411; Haw. Rev. Stat. §482E-10.6(3); 815 Ill. Comp. Stat. 705/25; Ind. 

Code §23-2-2.5.28; Mich. Comp. Laws §445.1538; Minn. Stat § 80C.16 subd. 3; N.Y. Gen. Bus Law § 690; N.D. 

Cent. Code § 51-19-14; R.I. Gen. Laws § 19.28.1-20(b); S. D. Codified Laws § 37-5A-76, 37-5A-79; Va. Code § 

13.1-569(B) Wash. Rev. Code § 19.100.210(3); Wis. Stat. § 553.52 

47
 Mich. Comp. Laws 445.1538 (up to 7 years); Minn. Stat § 80C.16(3) (up to 5 years); Wash. Rev. Code § 

19.100.210(3) (up to 10 years); and Wis. Stat. § 553.52 (up to 5 years). 
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V. Conclusion 

If a franchisor and its counsel determine that franchise laws apply to the 
franchisor’s concept and exemptions are not available, preparing an FDD and 
registering it will be an ongoing process for the life of the franchise system.  It is a 
process that benefits from the parties paying significant attention to detail.  This avoids 
the delay and cost of having to deal with extensive deficiency letters at the front end, 
and hopefully also limits the likelihood of actions being brought against the franchisor at 
a later point in time. 
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EXHIBIT 1 

 

State Administrators 

 

 Listed here are the names, addresses and telephone numbers of the state 
agencies having responsibility for the franchising disclosure/registration laws. 

 

 

CALIFORNIA 

Department of Corporations: 

 Toll Free:1-866-275-2677  

 

 Los Angeles 

 

Suite 750 

320 West 4th Street 

Los Angeles, California 90013 

(213) 576-7505 

 Sacramento 

 

1515 K Street, Suite 200 

Sacramento, California 94102 

(916) 445-7205 

 

 San Diego 

 

1350 Front Street 

San Diego, California 92101 

(619) 525-4044 

 

 

 San Francisco 

 

One Sansome Street, Ste. 600 

San Francisco, California 94104 

(415) 972-8559 

 

HAWAII 

 

Business Registration Division 

Department of Commerce and 
Consumer Affairs 

P.O. Box 40 

Honolulu, Hawaii 96810 

(808) 586-2722 

 

ILLINOIS 

 

Franchise Bureau 

Office of the Attorney General 

500 South Second Street 

Springfield, Illinois 62706 

(217) 782-4465 
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INDIANA 

 

Indiana Secretary of State 

Securities Division, E-111 

302 West Washington Street 

Indianapolis, Indiana 46204 

(317) 232-6681 

 

MARYLAND 

 

Office of the Attorney General 

Securities Division 

200 St. Paul Place 

Baltimore, Maryland 21202-2020 

(410) 576-6360 

 

MICHIGAN 

 

Michigan Attorney General’s Office 

Consumer Protection Division 

Attn: Franchise Section  

G. Mennen Williams Building, 1st Floor 

525 West Ottawa Street 

Lansing, Michigan 48933 

(517) 373-7177 

 

MINNESOTA 

 

Minnesota Department of Commerce 

85 7th Place East, Suite 500 

St. Paul, Minnesota 55101 

(651) 296-6328 

 

NEW YORK 

 

New York State Department of Law 

Investment Protection Bureau 

120 Broadway 

New York, New York  10271 

(212) 416-8000 

 

NORTH DAKOTA 

 

North Dakota Securities Department 

600 East Boulevard Avenue 

State Capitol – Fifth Floor 

Bismarck, North Dakota 58505 

(701) 328-2910 

 

OREGON 

 

Department of Insurance and Finance 

Corporate Securities Section 

Labor and Industries Building 

Salem, Oregon 97310 

(503) 378-4140 
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RHODE ISLAND 

 

Department of Business Regulation 

Division of Securities 

John O. Pastore Complex 

Building 69-1 

1511 Pontiac Avenue 

Cranston, Rhode Island 02920 

(401) 462-9645 

 

SOUTH DAKOTA 

 

Department of Labor and Regulation 

Division of Securities 

445 E. Capitol 

Pierre, South Dakota 57501-3185 

(605) 773-4823 

VIRGINIA 

 

State Corporation Commission 

Division of Securities 

 and Retail Franchising 

1300 East Main Street, Ninth Floor 

Richmond, Virginia 23219 

(804) 371-9051 

 

 

WASHINGTON 

 

Department of Financial Institutions 

Securities Division 

P.O. Box 9033 

Olympia, Washington 98507-9033 

(360) 902-8760 

 

 

WISCONSIN 

 

Securities and Franchise Registration 

Wisconsin Securities Commission 

345 West Washington Avenue, 4th Floor 

Madison, Wisconsin 53703 

(608) 266-1064 
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EXHIBIT 2 

 

States That Require Additional Disclosures and/or 

Riders to Franchise Agreements 

 

 

State 

 

 

State Addendum 

 

State Rider 

California  N/A 

Illinois   

Maryland   

Michigan   

Minnesota   

New York   

North Dakota   

Rhode Island   

Virginia  N/A 

Washington   
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EXHIBIT 3 

 

State Registration Requirements 

 

STATE INITIAL 
FILING 

Hard Copy 
FDD 

Requireme
nt 

RENEWAL 

Hard Copy 
FDD 

Requirement 

AMENDMENT 

Hard Copy 
FDD 

Requirement 

ADVERTISI
NG 

SELLER 
DISCLOSU
RE FORMS 
REQUIRED 

CD-ROM 
REQUIRED 

CONTENTS OF 
CD-ROM 

COMMENT 
LTR. 

RESPONSE 
VIA E-MAIL 
ACCEPTED 

COMMENTS 

California 1 Clean 1 Redline 1 Redline 2 Copies Yes Yes FDD 

 

*  Double-sided copy of 
FDD can be submitted but 
will significantly delay 
scanning into Cal-Easi 
and thus, review by 
counsel. 

 CA not allowed to 
use CD-ROM to upload 
on to Cal-Easi website. 

 

*  Comment letter responses 
generally should be mailed.  
However, if minor comments, 
can be e-mailed at discretion of 
examiner. 

Hawaii 1 Clean 1 Clean 
1 Redline 

1 Clean 
1 Redline 

No Yes (Does 
not apply to 
Amendment

s unless 
different) 

No N/A No  

Illinois 1 Clean 1 Clean 
1 Redline 

1 Clean 
1 Redline 

No Yes (Does 
not apply to 
Amendment

s unless 
different) 

No N/A * *  Comment letter responses 
generally should be mailed.  
However, if minor comments, 
can be e-mailed at discretion of 
examiner. 
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STATE INITIAL 
FILING 

Hard Copy 
FDD 

Requireme
nt 

RENEWAL 

Hard Copy 
FDD 

Requirement 

AMENDMENT 

Hard Copy 
FDD 

Requirement 

ADVERTISI
NG 

SELLER 
DISCLOSU
RE FORMS 
REQUIRED 

CD-ROM 
REQUIRED 

CONTENTS OF 
CD-ROM 

COMMENT 
LTR. 

RESPONSE 
VIA E-MAIL 
ACCEPTED 

COMMENTS 

Indiana No No No No Yes Yes Clean FDD 
(Initial) 

 
Redline FDD 
(with renewal) 

Seller Disclosure 
Forms 

Yes  Notification State:  
Effective Upon Receipt 

 Amendment filings 
are optional. 

Maryland 1 Clean 1 Clean 
1 Redline 

1 Clean 
1 Redline 

Yes 

1 Copy 

Yes (Does 
not apply to 
Amendment

s unless 
different) 

Yes All submitted 
materials 

 

No 

 MD requires 
Quarterly Franchise Sales 
Report 

Michigan No No No No No N/A N/A N/A  Notification State  

 Effective upon 
Receipt  

Minnesota 1 Clean 1 Redline 1 Redline Yes 

All 
advertising 
must reflect 

MN File 
Number 

Yes (Does 
not apply to 
Amendment

s unless 
different) 

Yes Required FDD 

Application 

Franchise Seller 
Forms 

Auditors’ 
Consent 

Yes  

New York 2 Clean 
Copies (or 1 
Clean Copy 
if submitting 
CD-Rom) 

1 Clean 
1 Redline 

1 Clean 
1 Redline 

2 Copies Yes (Does 
not apply to 
Amendment

s unless 
different) 

Preferred Required FDD(s) No* *  Comment letter responses 
generally should be mailed.  
However, if minor comments, 
can be e-mailed at discretion of 
examiner. 

 NY 
Annuals Sales 
Report Required 

North 
Dakota 

1 Clean 
(unless 

submitting 
CD-Rom) 

1 Clean 
1 Redline 
(unless 

submitting 
CD-Rom) 

1 Clean 
1 Redline 
(unless 

submitting 
CD-Rom) 

1 Copy Yes (Does 
not apply to 
Amendment

s unless 
different) 

Preferred Required FDD(s) No* *  Comment letter responses 
generally should be mailed.  
However, if fewer than 10 
changed pages, may be 
emailed 
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STATE INITIAL 
FILING 

Hard Copy 
FDD 

Requireme
nt 

RENEWAL 

Hard Copy 
FDD 

Requirement 

AMENDMENT 

Hard Copy 
FDD 

Requirement 

ADVERTISI
NG 

SELLER 
DISCLOSU
RE FORMS 
REQUIRED 

CD-ROM 
REQUIRED 

CONTENTS OF 
CD-ROM 

COMMENT 
LTR. 

RESPONSE 
VIA E-MAIL 
ACCEPTED 

COMMENTS 

Rhode 
Island 

No No No 1 Copy 

$10 fee for 
each piece 
submitted 

Yes (Does 
not apply to 
Amendment

s unless 
different) 

Yes All materials 
required for 

submission must 
be on CD-Rom 

No* *  Minor comment letter 
responses may be e-mailed at 
the examiner’s discretion. 

South 
Dakota 

No No No No No Yes Clean FDD for 
Initial 

FDD for 
Renewal 

N/A  Notification State  

 Effective upon 
Receipt 

Virginia 1 Clean 1 Clean 
1 Redline 

1 Clean 
1 Redline 

No No Yes All submitted 
materials (must 

be PDF-
searchable) 

No* *  Comment letter responses 
generally should be mailed.  
However, if minor comments, 
can be e-mailed at discretion of 
examiner. 

Washingt
on 

 

Electronic 
online filing 
preferred 

OR 

1 Clean 

Electronic 
online filing 
preferred 

OR 

1 Clean 
1 Redline 

Electronic 
online filing 
preferred 

OR 

1 Clean 
1 Redline 

1 Copy Yes (Does 
not apply to 
Amendment

s unless 
different) 

Optional FDD Yes  Franchise e-filing 
application preferred 

Wisconsin Electronic 
online filing 
preferred 

OR 

1 Clean  

Electronic 
online filing 
preferred 

OR 

1 Clean 

Electronic 
online filing 
preferred 

OR 

1 Clean 

No No If not filing 
electronically, 

required 

FDD, Cover 
Letter and 

Application Form 
if submitted via 

CD-ROM 

N/A  Franchise e-filing 
application preferred 
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EXHIBIT 4 

 

State Financial Statutory Deadlines 

 

 

State Financial 
Statement 
Deadline 

 

Applicable Statute 

CA 90 DAYS  CA Administrative Code § 310.111.2(b) 

HI 90 DAYS  HI DCCA, Chapter 37, § 16-37-3(b)(2) 

IL 120 DAYS  IL Admin. Code §200.600(c) 

IN 120 DAYS  Not addressed in IN statutes or regulations.   
 Per conversation with state examiner, IN follows the Revised FTC Franchise Rule (16 C.F.R. 
§436.7(a)) 

MD 90 DAYS  Code of MD Regs. § 02.02.08.13.C(2) 

MI 120 DAYS  Not addressed in MI statutes or regulations. 

 § 445.1508(2) of MI Comp. Laws and Sec. 4.A of MI Letter of Explanation / Amended 
Franchise Investment Act Requirements references requirements of the Amended FTC 
Franchise Rule, 16 C.F.R. § 436.1, et seq. 

MN 90 DAYS  Minn. Statutes § 80C.04(g) and Minn. Rules § 2860.1400 subd. 2 

NY 90 DAYS  N.Y.C.R.R. § 13.200.2(c) at Item 21A 

ND 120 DAYS  Not addressed in ND statutes or regulations. 

 Per conversation with state examiner, financial statements should be current within 120 days 
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State Financial 
Statement 
Deadline 

 

Applicable Statute 

RI 120 DAYS  Not addressed in RI statutes or regulations.   
 Per conversation with state examiner, it is preferred that financial statements be current within 90 
days 

SD 120 DAYS  SD Codified Laws § 37-5B-7(1) 

VA 120 DAYS  VA Administrative Code § 5-110-30B and 5-110-50C 

WA 90 DAYS  Not addressed in WA statutes or regulations. 

 Per conversation with state examiner, financial statements should be current within 90 days. 

WI 120 DAYS  WI Administrative Code § 32.06 
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EXHIBIT 5 

 

State Timing Requirements (Amendments) 

 

 

State 

 

Requirement To Amend Registration; Timeliness Of Filing 

 

Applicable Statute 

CA Amendments must be made promptly upon the occurrence of any 
material change 

California Franchise Investment Law 

§ 31123 

HI Amendments must be made promptly upon the occurrence of any 
material change 

Hawaii Franchise Investment Law  

§ 482E-3(b) 

IL Amendments must be made within 90 days upon the occurrence of any 
material change 

IL Regulations to the Franchise Disclosure 
Act 

§ 200.603 

IN No amendment filing requirement N/A 

MD Amendments must be made promptly upon the occurrence of any 
material change 

Maryland Franchise Registration and 
Disclosure Law § 14-220 

MI You must promptly notify state in writing of any change in the 
information contained in the notice as originally submitted or amended 

Michigan Franchise Investment Law  

§ 445-1519 

MN Amendments must be filed within 30 days upon the occurrence of any 
material change  

Minnesota Franchise Law 

§ 80C.07 

NY Amendments must be made promptly upon the occurrence of any 
material change 

New York General Business Law 

§ 683.9 
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State 

 

Requirement To Amend Registration; Timeliness Of Filing 

 

Applicable Statute 

ND Amendments must be made promptly upon the occurrence of any 
material change 

North Dakota Franchise Investment Law 

§ 51-19-07(6)(a) 

RI Amendments must be made promptly upon the occurrence of any 
material change 

Rhode Island Franchise Investment Act  

§ 19-28.10 

SD Amendments must be made within a reasonable time after the end of 
each quarter to reflect any material change 

South Dakota Franchise Investment Law 

§ 37-58-7(2) 

VA Amendments must be made promptly upon the occurrence of any 
material change 

Virginia Administrative Code Title III 

Ch. 110, § 5-110-30 

WA Amendments must be made as soon possible after the occurrence of 
any material change 

Washington Franchise Investment Protection 
Act 

§ 19.100.70(3) 

WI Amendments must be made within 30 days upon the occurrence of any 
material change 

Wisconsin Franchise Investment Law  

§ 553.31 



58508.2 

EXHIBIT 6 

State Advertising Filing Requirements 

 

 

State 

 

Content Required 

 

Date Of Effectiveness 

CA  Name and address of person using the advertisement 

 Amount of compensation given to any public figures endorsing the franchise in the 
advertisement 

 No statements that imply a franchise investment is safe or that failure, loss or default is 
impossible or unlikely or that earnings or profits are assured 

 Earnings claims must conform with Item 19 

 A legend requirement is triggered by reference to registration under the Franchise Investment 
Law (FIL) 

 No rankings or if used, substantiated. 

 

Requires 3 business days 

MD  Name and address of person using the advertisement or making the offer  

Requires 7 business days 

MN  Name and address of person using the advertisement or making the offer, including the name or 
the primary commercial symbol for the franchisor 

 The registration number assigned by the commissioner 

 

Requires 5 business days 

NY  This advertisement is not an offering.  An offering can only be made by a prospectus filed first 
with the Department of Law of the State of New York. Such filing does not constitute approval by the 
Department of Law; or 

 This offering is made by prospectus only 

 Tax benefit assertions must accompany the name of counsel on whose opinion the assertion is 
based 

 

Requires 7 business days 

ND N/A Requires 5 business days 

RI N/A Requires 5 business days 



58508.2 

WA  Amount of compensation given to any public figures endorsing the franchise in the 
advertisement 

 Tax benefit assertions must accompany the name of counsel on whose opinion the assertion is 
based. 

 

Requires 7 business days 

 

 


