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1. Background  

Social networking is the prevalent trend in the modern Internet experience.  It is 
easy to think of this as a new trend or idea, but effectively it is an evolution of existing 
trends from the Web 1.01, taking elements of the AOL style chat room, the Geo Cities 
simple web site, and blogging (which came to prominence in the early 2000’s).  In the 
last couple of years “social media”, “social networking”, “blogging”, “micro-blogging”2 
and “Web 2.0”3 have become catch phrases frequently used on the Internet, in news 
articles and in any discussion concerning marketing and advertising.   

Social media has gone from being described as a phenomenon and novelty to a 
technological feature that many consumers expect to be part of the online presence of 
the retailers and businesses that they frequent.  The development of social media 
continues with the speed of lightning.  So, whether you read this article on the day of the 
2010 IFA Legal Symposium, or at any time after that, unfortunately much of its content 
may already be moot or changing. 

As of December 31, 2009 there are 1,802,330,457 Internet users throughout the 
world and 259,561,000 in North America.4  According to The Nielsen Company, Internet 
users spent 17% of their time online surfing social network and blogging sites during 
August 2009.  This represents a 300% increase compared to August 2008.  According 
to Jon Gibs, vice president, media and agency insights of Nielsen’s online division, “the 
desire of online consumers to connect, communicate and share is increasingly driving 
the medium’s growth.”5  ComScore, Inc. estimated that social networking sites comprise 
over 20% of all display ads viewed on-line.6  Directly correlated to this growth is the 
dramatic increase in online advertising spending on the top social networking and 
blogging sites, which increased more than 100% from $49 million in August 2008 to 
$108 million in August 2009.  Ranked by Display Ad Impressions, Facebook was the top 
social networking site (“SNS”) for 10 of 13 industries surveyed by Nielsen 

                                                 
1 Wikipedia defines “Web 1.0” as “a retronym which refers to the state of the World Wide Web and any 
website design style used before the advent of the Web 2.0 phenomenon. Web 1.0 began with the 
release of the WWW to the public in 1991, and is the general term that has been created to describe the 
Web before the “bursting of the Dot-com bubble” in 2001, which is seen by many as a turning point for the 
Internet.  http://en.wikipedia.org/wiki/Web_1.0 
2 Micro-blogging used to describe short style posts, such as on Twitter where posts can be no longer than 
140 characters each. 
3 Web 2.0 refers to “web applications that facilitate interactive information sharing, interoperability, user-
centered design, and collaboration on the World Wide Web.” http://en.wikipedia.org/wiki/Web_2.0. 
4 According to http://www.internetworldstats.com/stats.htm.  
5 Press Release September 24, 2009  “Nielsen Reports 17 Percent of time spent on the Internet in August 
Devoted to Social Networking and Blog Sites, up from 6 Percent a Year Ago” at http://en-
us.nielsen.com/dropdown/news/news_releases.    
6  Press Release: September 1, 2009 PRNewswire-FirstCall, “Social Networking Sites Account for More 
than 20 Percent of All U.S. Online Display Ad Impressions.” 
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(Myspace.com was top in the other three industries).7 Forrester Research estimates that 
social media marketing will grow to $3.1 billion by 2014.8  

According to Experion Hitwise, U.S. visits to SNSs increased 62% between 
September 2008 and September 2009.9  The survey classified 155 sites as SNSs.  The 
two fastest growing SNSs are Facebook (www.facebook.com) and Twitter 
(www.twitter.com).  Facebook enjoyed a 194% gain in market share year over year 
between September 2008 and September 2009 while Twitter experienced an 1170% 
growth over that same period.  Interestingly, MySpace (www.myspace.com) endured a 
55% decrease in market share according to the same survey.  Among the SNSs, 
Facebook’s market share accounts for 58.59% of all U.S. visits to SNSs.  Although it is 
the fastest growing SNS, Twitter maintains just under a 2% market share.10  According 
to Compete.com, Facebook had 132.1 million unique visitors per month and Twitter had 
22.8 million unique visitors monthly.11 

In this article we have set out to explore social media and networking, how it is 
best used by franchise systems, and what the risks and potential rewards of engaging in 
social media are.  In spite of the common usage of the terms “social networking” and 
“social media” the concepts are not well defined and before delving in to the core of this 
subject we will explore how the terms are defined and how they differ from the 
traditional notions of advertising and marketing. 

1.1. Definitions 

Before defining “social media” and “social networking”, what is the definition of 
“media”?  In this context, “media” is usually used as a short hand for “mass media” 
which is defined as “a medium of communication (as newspapers, radio, or television) 
that is designed to reach the mass of the people.”12 However, neither newspapers, nor 
radio, nor television really provide a platform for communication between the sender of 
the message and the intended recipient.  In that sense, they are more a forum for a 
monologue than true communication.  Social media on the other hand is just that – a 
forum where the sender of a message can communicate, and not just one-on-one – 
communication can occur with a large audience at once. 

The term “Social Network Sites” or “SNS” has been used broadly to describe a 
number of well know sites such as Facebook, Twitter13, MySpace and Tagged, but it 
oftentimes is undefined in surveys and discussions.  One of the more comprehensive 
definitions is by Danah Boyd in the Journal of Computer-Mediated Communication: it 

                                                 
7  See supra note 5.    
8 http:/mashable.com/2009/07/08social-media-marketing-growth/.  Press Release: “Social Networking 
Sites Account for More than 20 Percent of All U.S. Online Display Ad Impressions”. 
9 Press Release:  “Facebook Visits Increased 194% In Past Year,” October 9, 2009, at  
www.hitwise.com/us/press-center/press-releases/social-networking-sept-09. 
10 See supra note 9. 
11  http://siteanalytics.compete.com/facebook.com and http://siteanalytics.compete.com/twitter.com. 
12  http://www.merriam-webster.com/dictionary/mass%20media. 
13 Twitter is technically not a social networking site, but rather a micro-blog. 
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attempts to cull various common traits amongst widely varying platforms.14  Three 
shared characteristics or functions that such sites provide users are identified:  “(1) 
construct a public or semi-public profile within a bounded system, (2) articulate a list of 
other users with whom they share a connection, and (3) view and traverse their list of 
connections and those made by others within the system.”15    

Pursuant to the first prong, SNSs require the creation of a profile that may or may 
not be shared with other users.  Some sites provide the user discretion in sharing such 
information while other sites may require visibility as a condition to participation.  
Consistent with the second prong, many SNS users have an existing social network and 
rather than seeking new connections, they are “articulating” with members of such 
group.  Accordingly, they are not as much “networking” as they are communicating 
within an existing social network.  Finally, with respect to the third prong, once SNS 
users have identified “friends” or “contacts” - or whichever site specific nomenclature 
denotes ones’ network members - the site will provide a means for users to both 
communicate within the network and “traverse” other network member connections thus 
creating a type of interdependency.  The common denominator of all SNS sites is that 
they no longer provide a forum for only preaching by the advertiser. 

There are common traits among SNSs, but each site is unique in its functionality 
and set-up.  A Facebook user creates his or her own “fan page” or “profile” and provides 
as much or as little personal information as he or she desires. For Facebook profiles 
(usually used by individuals) users can then invite other users to be “friends” but the 
invitee must usually accept or “confirm” the invitation before the two users are deemed 
“friends” and get access to each others’ profiles.  For Facebook fan pages (usually used 
by businesses) the page is open for “fans” to sign up without the need of confirmation 
by the account holder.  On their home page users can share with their friends or fans 
what the user is doing or thinking.  Users can personalize their home pages with photos, 
links, videos and applications (for example games, quizzes or surveys) and then share 
these with their friends or fans.   

Twitter, on the other hand, is a micro-blog.  Users do not have a specific home 
page per se.  Instead, Twitter users can post short messages called “tweets.”  Tweets 
are limited to 140 characters and are on the user’s profile page as well as sent to all of 
the user’s “followers” (other users who have signed up to receive access to the user’s 
tweets).  

From a trending perspective, trying to pick a particular social network site for a 
franchisor’s social media presence may be a moot point.  As the statistical data 
discussed above indicates, the rise and fall of specific sites, at least so far, has been 
very quick.  Independent of the popularity of specific sites what is here to stay is the 
underlying services being provided by these sites. Essentially, social networking sites 

                                                 
14 Danah Boyd, Social Network Sites: Definition, History, and Scholarship, Journal of Computer-Mediated 
Communication, 13(1), article 11. 
15 Id. 
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are ways to easily share information with a network of friends, fans or followers. 
 Currently, the following services are among the ones that drive usage: 

 Updates (what's going on with the user) 

 Links (things of interest on the Internet) 

 Photos (pictures the user provides from their phone or camera) 

 Applications and game swag (“free” items from social gaming sites that 
lure in other players such as Farmville and Mafia) 

 Geo-Locating (where the user is currently and what they are doing) 

2. What social networking sites are franchise systems using and how 
are they being used as a business tool? 

According to comScore, Inc., more than 20% of display ad impressions were 
generated on SNSs.  MySpace and Facebook alone comprised over 17.4%.  Through 
SNSs, for a relatively low cost, advertisers are able to successfully target a well defined 
audience.16  Not surprisingly, franchisors have increasingly expressed interest in 
broadly marketing via social media due to the ability to carefully target a specific 
audience and create a direct and active relationship with certain of their existing 
customers and potential customers.17  Franchisors’ choice of social networking sites 
seems to generally follow the trends discussed above.  Most franchisors with an SNS 
presence have accounts with Facebook and Twitter.  YouTube is also popular, and so is 
LinkedIn.  Specific site usage appears to be driven by customer demographics and the 
purpose for which the franchisor is using SNS. 

At this time, franchisors are trying every site, from the mainstream sites 
mentioned above, to new up and coming sites.  Much like when lead generation portals 
became popular with franchisors a few years ago, social networking sites are another 
changing aspect of the franchise industry.  In the past, leads came from concept visits, 
trade shows, referrals, targeted mail campaigns and advertisement in traditional media.  
Today, for many franchisors the largest lead generation line item in the budget is the 
many web-based lead generation portals.  Not unlike how franchise systems have had 
to work their way through the seemingly endless lead generation sites to find the ones 
that work best for their particular brand, franchisors are now doing the same thing with 
the various SNSs. 

3. Terms of use of major social networking sites and how they affect 
franchisors’ use of the sites 

Social media and SNSs create a new, unique, legal environment for franchisors 
to operate in.  Franchisors are taking on new, unfamiliar roles on SNSs.  They are 

                                                 
16 http://www.reuters.com/article/idUS179107+01-Sep-2009+PRN20090901. 
17 Almost 75% of franchise systems use social media.   
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creating new relationships with third party SNSs operators, they are posting content on 
SNSs, and their franchisees, customers and fans may be posting content on franchisor 
fan pages.   

Before the advent of the Internet, most mass media content was professionally 
created content: texts by journalists who wrote articles for newspapers and magazines 
or authors writing books; photographs by photographers published in similar media; 
movies made by professional film makers, distributed through movie theatres.  In the 
last decade technological advances in many different fields have made every person a 
potential writer, photographer and filmmaker.  The content created, often referred to as 
“user-generated content” or “UGC”, can easily be uploaded to the Internet and usually 
ends up on SNSs, blogs and similar interactive websites.  For traditional types of 
content there is a well-established system where the parties involved will negotiate and 
enter into contracts regulating ownership of the content, liability for its use, dispute 
resolution and other typical contract language, such as representations and 
warranties.18   

UGC, on the other hand, is often posted by the generating user without much 
thought about the consequences of its publication.  Since SNSs usually constitute the 
“deep pockets” in lawsuits relating to UGC, SNSs have taken the lead in regulating 
UGC posted on their sites.  Anyone using or accessing SNSs is usually subject to the 
end user license agreement (“EULA”) required by the SNS. 

Different sites have different EULAs and while individual users have little or no 
impact on what the terms of usage are, franchisors are well advised to review the terms 
of the sites they wish to join.  Franchisors should make sure they understand what 
intellectual property rights they may be giving away and what other legal concerns may 
arise from participation.   

Even though different capabilities of different sites warrant different terms to be 
part of the site’s EULA19 , there are also a lot of similarities between SNS EULAs.  The 
common goal of the EULAs tends to be reducing liability exposure of the SNS operator. 
Different mechanisms are used to limit liability exposure.  The SNS operator is usually 
given broad rights to the content posted on the SNS so that it can be re-used by the 
SNS without liability to the author.  Users are usually prohibited from posting content 
that may be considered offensive.  For example, obscene, violent, or constitutes hate 
speech is usually prohibited.  Such content may not only lead to lawsuits but even 
change the character of the SNS it becomes prevalent on the site.   

Typical terms of use will also prohibit users from posting or uploading materials 
that infringe on third party rights, including third party intellectual property rights and 

                                                 
18 Charles J. Biederman and Danny Andrews, Applying Copyright Law to User-Generated Content, Los 
Angeles Lawyer, May 2008. 
19 For example, the different SNSs may have very different rules regarding promotional campaigns on the 
sites depending on how the site functionalities affect the format for promotional campaigns.  Apart from 
the contractual terms regarding promotions and sweepstakes, franchisors must also be aware of the 
various state laws regulating promotions. 
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privacy rights. In addition to the outright prohibition of posting infringing or otherwise 
unlawful or improper materials, SNSs will usually contain mechanisms allowing users to 
inform the SNS operator of allegedly infringing or unlawful content.  Those types of 
mechanisms are in place to ensure that the SNS can take advantage of the various safe 
harbor provisions that exist under intellectual property laws such as the Digital 
Millennium Communications Act, the Communications Decency Act, and the Lanham 
Act, which are further discussed below. 

One interesting aspect of the terms of use for the SNSs, and understandable 
from the perspective of franchisors used to administering standard form franchise 
agreements for large franchise systems, is that the SNSs usually reserve the right to 
unilaterally revise the terms of use, often without prior notice to the users.  EULAs are 
often accused of being adhesion contracts, and unilateral modification rights provisions 
arguably support that view.  However, SNS operators are finding out that contract rights 
alone may not be enough to implement system-wide changes.  Facebook has tried to 
change its EULA several times over the last couple of years, and a few times have had 
to back away from the intended changes.  For example, in early 2009, Facebook 
wanted to give itself perpetual rights to user generated content posted on Facebook.  
Under the original terms, Facebook’s rights to user content terminated when a user 
closed his or her Facebook account.  After an uproar from thousands of Facebook 
users, Facebook decided to change course and leave this provision of its EULA as is.20 

3.1. Twitter Terms of Service 

Twitter’s Terms of Service21 apply to anyone accessing or using Twitter.  Only 
persons who can “form a binding contract” are allowed to use Twitter (set up a profile), 
but there are no restrictions on who can access the website.  Twitter can change the 
Terms of Service at any time, but is not required to notify users of the changes.  
Continued access or use to the website constitutes acceptance of the new or modified 
terms.  The current terms are also very broad, allowing Twitter to alter its services at 
any time.  One important aspect for any business user of Twitter is that the Twitter 
EULA reserves the right to place advertisements of any third parties on their website 
and that those may appear in connection with the user’s tweets.  

Not surprisingly, Twitter repeatedly states in the Terms of Service that users are 
responsible for their own content (including for the use of the user’s content by third 
parties), and that Twitter has no liability for the content.   At the same time, however, 
Twitter grants itself a worldwide, royalty-free license to use and sublicense any content 
posted on Twitter and to make it available to its partners for syndication, broadcast and 
publication, all without any compensation to the user.  The provision is silent with 
respect to the term of the license provision.   

Twitter also reserves the right to remove content and to refuse to post content 
and to terminate users or reclaim usernames.  A broad limitation of liability provision is 
                                                 
20 Facebook Backs Off Planned Change in Terms of Use, Andrews Computer and Internet Litigation 
Reporter, March 4, 2009. 
21 See http://twitter.com/tos. 
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also included in the Terms of Service, limiting Twitter from liability of any direct, indirect, 
incidental, special, consequential or punitive damages arising from the user’s use of 
Twitter, third party content, including defamatory, offensive or illegal conduct by third 
parties. 

3.2. Facebook Statement of Rights and Responsibilities 

The EULA for Facebook, called the Statement of Rights and Responsibilities, is 
similar to the Twitter Terms of Service in many ways.  Users must grant Facebook a 
worldwide, royalty-free license with the right to sublicense to use any intellectual 
property content posted on Facebook, while reserving ownership of the content to the 
user, and Facebook has the right to remove offensive materials and reclaim usernames 
that Facebook deems to be “inappropriate.” However, because of the different 
functionalities of Facebook, its rules are much more far-reaching and cover many topics 
not addressed in the Twitter Terms of Service.  

Facebook was initially created for individual users, and, in some respects, the 
SNS still needs to catch up with the increasing number of corporate users.22  One step 
in the right direction is that there are now two different types of Facebook accounts: 
Pages and Profiles.23 Most businesses will likely opt to create a Facebook Page as 
opposed to a Profile.  A “Page” is available to anyone on the Internet.  Other Facebook 
users do not “friend” a Page but instead become “Fans.”  A Page administrator will only 
have access to basic information about the Fans (unless specifically permitted by the 
Fan), where a Profile user will have access to much more information about a Friend.   

A business interested in using Facebook needs to consider certain technological 
limitations and limitations imposed by the Facebook Statement of Rights and 
Responsibilities.  For example, pictures, text and other content on a Page can be freely 
copied and re-posted by other users on Facebook and elsewhere.  A Page owner may 
wish to create their own terms of use for their Page, but Facebook puts restrictions on 
the content of those terms of use.  According to the Statement of Rights and 
Responsibilities (“SRR”), the Page owner’s terms of use may not “establish terms 
beyond those set forth in the SRR …”  This creates a conundrum for the Page owner.  
On one hand, the Page owner may be liable for the re-posting of copyrighted material 
that was posted on its Page. On the other hand it seems the Facebook SRR may be 
prohibiting the Page owner from including license provisions in its term of use since 
those could be considered terms beyond those in the SRR, which doesn’t grant Page 
owners license rights in third party content on Facebook.  It should be noted that 
Facebook does not prohibit Page owners from including Digital Millennium Copyright 
Act-type terms in their terms of use. 

                                                 
22 Jamie N. Nafziger and Kelcey Patrick-Ferree, Don’t Just Close Your Eyes and Leap: Top Five Issues in 
the Facebook Terms of Use, E-Commerce Law Report, October 2009,. 
23 The difference between Pages and Profiles is discussed in Section 1.1 of this paper. 
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3.3. Applicability of the Digital Millennium Copyright Act 

Even though all users must sign off on the terms of use before creating an 
account or profile on such social networking sites, compliance with the rules are far from 
perfect.  An important question for a business wishing to create an account on a social 
networking site is what the SNS provider will do to police compliance, and what 
enforcement actions are available in the event of breach. 

For most SNSs, there is an easy link automatically added next to any post that 
allows a reader of the post to inform the provider if the materials posted are illegal or 
otherwise offensive.  The notice generated by following those links is referred to as a 
“take down” notice. The inclusion of such links is no coincidence.  The Digital 
Millennium Copyright Act (“DMCA”)24 creates a safe harbor from copyright infringement 
claims for third-party site operators if providers respond to take down notices 
appropriately.25  

The DMCA works as follows: an Internet Service Provider, or ISP, such as the 
operator or owner of an SNS,26 is shielded from liability for copyright infringement27 for 
hosting third party generated content if it follows the steps set forth in Section 512 of the 
DMCA.  The SNS operator: 

 must not have actual knowledge that the content is infringing on a third party’s 
rights, or be aware of facts or circumstances from which the infringement 
would be apparent; 

 
 must not receive any financial benefit directly related to the infringing activity 

in case it has the right or ability to control the content;  
 

 must remove the infringing content expeditiously when it becomes aware of 
its infringing nature; and 

 
 must have designated an agent to receive notice of infringement.   

                                                 
24 17 U.S.C. 512. 
25 There are many different types of copyright infringement that may come into play.  Some of those 
causes of action are demonstrated in the $1 billion lawsuit brought by Viacom against YouTube.  In the 
lawsuit, Viacom is alleging that YouTube contains about 150,000 video clips infringing its copyrights. 
Viacom is alleging several counts of direct copyright infringement (public performance, display and 
reproduction) and several counts of secondary copyright infringement (inducement, contributory 
infringement and vicarious liability). Viacom Int’l v. YouTube, No. 07-CV-02103 (S.D.N.Y. Complaint filed 
March 13, 2007). See  Andrew Spektor,  The Viacom Lawsuit: Time to Turn YouTube Off?, Journal of the 
Patent and Trademark Office Society, April 2009, for an analysis of the different causes of action and the 
Viacom lawsuit in general. 
26 It is not entirely clear from the DMCA itself whether an SNS is considered an ISP.  SNSs of the type we 
have today did not exist at the time the DMCA was enacted.  However a party that owns or operates a 
website and does not modify or alter the content that is posted on the site by third party users is usually 
considered an ISP for purposes of the DMCA.  Charles J. Biederman and Danny Andrews, Applying 
Copyright Law to User-Generated Content, Los Angeles Lawyer, May 2008, pg. 13. 
27 The DMCA protects ISPs from monetary, injunctive and equitable relief. 17 U.S.C. 512 (c). 
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The SNS must also maintain on its website, in a place available to the public, 

contact information for the agent of notice, including name, address, telephone number 
and e-mail address.  It must provide the same information to the Copyright Office. 

A notice of infringement must be provided in writing to the agent of notice and 
must include: a description of the copyrighted work that is claimed to be infringed; the 
content that is claimed to be infringing and information about how to locate it on the 
SNS; a statement that the complaining party has a good faith belief that the claimed 
infringing content is in fact infringing (that by law or contract the infringing use is not 
permitted); a statement that the information in the notice is accurate and, under penalty 
of perjury, that the complaining party is authorized to act on behalf of the copyright 
owner; contact information for the complaining party; and a signature of a person 
authorized to act on behalf of the copyright owner. 

If material is removed in response to a notice, the SNS must notify the allegedly 
infringing party of the take-down.28  The alleged infringer may then submit a counter 
notice alleging that the material did not infringe.  If the SNS receives a proper counter 
notice, it must contact the original complaining party.  The copyright owner then has 14 
days to bring a lawsuit in a federal court, or the SNS must re-post the allegedly 
infringing material. 

4. Legal Issues Specific to Social Media Usage 

While social media does not necessarily per se introduce any new legal theories 
or issues, it does in many instances provide new scenarios for existing legal issues.  
The traditional solutions to those issues may not always be appropriate.  Prime 
examples of such new scenarios arise in regard to privacy torts and defamation.  Social 
networking site providers offer a medium for exchange of views and opinions and most 
often have little control over the content posted by third parties.  Nonetheless, under the 
traditional notions of copyright law, SNS providers could be considered “publishers” as 
opposed to “distributors” and as such be liable for third party content posted on their 
sites.29  Traditional notions of copyright law were not well adapted to the Internet and 
the opportunities for publication and exchange that the Internet provides.   

4.1. The Communications Decency Act 

In 1996 Congress enacted the Communications Decency Act (the “CDA”)30 to 
address the above issue.  The CDA was expressly enacted to “promote the continued 
development of the Internet”, “encourage the development of technologies which 
maximize user control over what information is received by individuals … who use the 

                                                 
28 17 U.S.C. 512(g). 
29 See Stratton Oakmont, Inc. v. Prodigy Servs. Co., 1995 WL 323710 (N.Y. Sup. Ct. May 24, 1995) (not 
published) where the operator of an online message board was held liable for not deleting certain 
defamatory messages. 
30 47 U.S.C. 230. 
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Internet…”31  More specifically, the CDA provides that “no provider or user of an 
interactive computer service shall be treated as the publisher or speaker of any 
information provided by another information content provider”32 and further protects 
providers or users who in good faith restrict access to materials that they consider 
“obscene, lewd, lascivious, filthy, excessively violent, harassing, or otherwise 
objectionable” (also known as “good samaritan” blocking and screening).  Thus, as a 
basic premise, neither the operators of social networking sites, nor users of the sites, 
should be liable for third party content posted on such sites. 

While the CDA has been successfully pleaded in defense of defamation and 
claims reaching far beyond defamation and privacy torts,33 it should not be assumed 
that the immunity provided by the statute is without limits.  In Fair Housing Council of 
San Fernando Valley v. Roommates.com, LLC34 the defendant operated a website that 
facilitated the finding of roommates.  To use the site, users had to fill out a questionnaire 
which required them to list their sex, their sexual orientation, and whether they would be 
bringing children to the household.  Users were also encouraged to further describe 
themselves, as well as characteristics that they wanted their future roommates to have.  
The plaintiff alleged that the defendant’s website violated the federal Fair Housing Act 
by inducing users to disclose protected characteristics and sort search results based on 
such characteristics.  The defendant claimed immunity from the allegations under the 
CDA, claiming that it was only an interactive computer service, and not an “information 
content provider.”  “Information content providers” under the CDA are those who are 
“responsible, in whole or in part, for the creation or development of information provided 
through the Internet …”35  The Ninth Circuit found that an interactive computer service 
could also be an information content provider and interpreted the later term fairly 
broadly.  It focused on the words “development … in part” in the definition of the term.  
The court found that “development” should be read to include material contributions to 
making material unlawful.36  This was the case where the operator had formulated its 
search and e-mail system so that it limited access to housing based on protected 
characteristics, and thus Roommates.com could not rely on the protection of the CDA.37  

The decision in Roommates could have far-reaching implications for all social 
networking site operators and the court attempted to somewhat limit the scope of its 
holding by distinguishing the facts of the case from other types of SNSs that require 
users to disclose personal information when setting up a profile.  For example, the court 
used matchmaking websites as an example pointing out that asking parties to disclose 
certain of their own characteristics and using the information provided to find matches 

                                                 
31 47 U.S.C. 230(b). 
32 47 U.S.C. 230(c)(1). 
33 For example, in several instances claims have been brought against SNS operators in connection with 
rape charges where the rapist and his victim got in contact through the SNS.  The CDA is usually pleaded 
in defense by the SNS operator. 
34 521 F.3d 1157 (9th Cir. 2008). 
35 47 U.S.C. 230(f)(3). 
36 521 F.3d 1157, 1167-68. 
37 521 F.3d 1157, 1169-70. 
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would not constitute a waiver of CDA immunity, since the actions taken by the SNS 
operator did not render the content unlawful.38 

In spite of the decision in Roommates, the CDA remains a valuable protection for 
SNS operators.  It may also come to play a role in protecting companies using social 
networking sites to set up their own communities of fans and customers from lawsuits 
involving defamation or other privacy torts.  The statute extends immunity not only to 
SNSs, but also to Internet users, so long as the users are not the information content 
providers.   

The CDA may also play a role in other types of social media activities by 
franchisors.  One example are online contests where consumers are asked to submit 
content.  A very recent example is the lawsuit by Subway against Quizno’s for a 
comparative advertising campaign run by Quizno’s in the fall of 2009.39  The campaign 
touted certain Quizno’s sandwiches as having twice the amount of meat as their 
Subway comparisons.  The advertising campaign consisted of TV commercials 
comparing the two brands, but also included an online competition soliciting videos from 
consumers.  The entrants were instructed to create a video showing why they thought 
Quizno’s was superior to Subway.  The ad campaign was not to Subway’s liking.  
Subway questioned the truthfulness of the TV commercials, asserting claims against 
Quizno’s including false and deceptive advertising in violation of the Lanham Act, as 
well as commercial disparagement in violation of the Connecticut Unfair Trade Practices 
Act.  Quizno’s brought a motion for summary judgment attempting to dismiss those 
claims against it that were based on the content of the entrant videos.  The court 
dismissed Quizno’s motion, presumably because the directions provided by Quizno’s to 
the entrants regarding the content of the solicited videos may be sufficient to make the 
franchisor an “information content provider” and therefore not protected by the CDA. 

As the opinion in Roommates and the summary judgment ruling in Quizno’s 
illustrate, companies need to be careful not to interject themselves into the content 
stream from third parties, or the CDA may not protect them from liability for third party 
activities. 

An ever looming concern for franchisors is the issue of vicarious liability for the 
acts of franchisees.  The CDA does not address this issue and to date there is no case 
law on point.  Several cases, however, have addressed whether employers are liable for 
their employees online activities.  The cases apply traditional analysis of vicarious 

                                                 
38 521 F.3d 1157, 1172.  See also Chicago Lawyers Committee Fro Civil Rights Under the Law, Inc. v. 
Craigslist, Inc., 519 F.3d 666 (7th Cir. 2008).  In Craigslist the plaintiff claimed that Craigslist had violated 
the federal Fair Housing Act by allowing people to post notices with discretionary content very similar to 
the content examined in Roommates.  Craigslist, however, was afforded the protection of the CDA.  
Judge Easterbrook wrote the opinion and focused on the fact that all Craigslist did was to provide a place 
for people to post their messages.  It didn’t incentivize anyone to post discriminatory messages.  Id. at  
671-72.  Likewise, in Nemet Chevrolet, Ltd. V. Consumeraffairs.com, Inc., 564 F.Supp.2d 544 (E.D. Vi. 
2008), the court found that the defendant was immune under the CDA from claims of defamation, 
tortuous interference with business expectancy, and violations under the Lanham Act where it had merely 
provided a platform for consumers to post bad reviews of the plaintiff. 
39 Doctor’s Associates v. QIP Holder LLC, 2010 WL 669870 (D. Conn.) Slip copy. 
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liability and agency principles and in most cases have concluded that the employer was 
not liable.40  Nonetheless, along the lines of Roommates, if a franchisor would direct a 
franchisee to post content that was defamatory or otherwise illegal, or otherwise 
contribute to the development of content that is defamatory or illegal, the franchisor may 
not be able to hide behind the protection of the CDA. 

4.2. Copyright Infringement 

It appears that, for one reason or another, the average person does not have a 
good understanding for the scope of copyrights under U.S. law41.  While most people 
understand that they are not usually permitted to make copies for commercial use of 
Hollywood movies, or make copies of entire books, there is less appreciation for the 
rights of copyrighted materials made available by the copyright owner on the Internet.   

The amount of user generated content (“UGC”) on the Internet is rapidly 
increasing through social media.  However, as alluded to above, it is not always clear 
that the user generated content was generated by the user who is posting it.  The 
general rule under copyright law is that copyrights in any content belong to the person 
who created the content.42  Franchisors should educate both their own employees and 
their franchisees that may be posting content to the web about authors’ rights under 
copyright laws and the consequences of infringing on third party copyrighted 
materials.43 

The stereotypical copyright infringement case today is the, by now well-known, 
case of the mother who posted on YouTube a video of her daughter dancing to the song 
“Let’s Go Crazy” by Prince.  Universal Music Corp., the owner of the copyrights to the 
song, found out about the posting, and demanded that YouTube take it down.  Ms. Lenz 
is currently alleging misrepresentation under Section 512(f) of the DMCA, arguing that a 
                                                 

40 Where a series of anonymous messages were sent over the Internet that constituted threats to two 
individuals, and where these e-mails and postings were ultimately traced to an employee who sent the 
messages from his employer's computer system, the employer was not liable.  Alleged theories of 
responsibility included liability based on claims of ratification by employer of its employee's actions, 
respondeat superior, negligence in supervision and retention of the employee, or negligent infliction of 
emotional distress where an employee had sent threatening e-mails to third parties.  Delfino v. Agilent 
Technologies, Inc., 145 Ca. App. 4th 790 (6th Dist. 2006), review denied, (Feb. 28, 2007) and cert. denied, 
128 S. Ct. 980 (U.S. 2007).  See also Kavy v. New Britain Bd. Of Educ., 2003 WL 721565 (Conn. Super. 
Ct. 2003), (board of education was not liable for the intentional or negligent infliction of emotional distress 
by one employee against another on the theory of respondeat superior, since such messages sent by one 
employee to another were not within the scope of her employment or in furtherance of the board's 
business); Booker v. GTE.net LLC, 350 F.3d 515 (6th Cir. 2003), (employer not liable to a customer for the 
intentional infliction of emotional distress, because the employee’s allegedly offensive e-mail was not sent 
in furtherance of the employer's business); and Rudas v. Nationwide Mut. Ins. Co., 1997 WL 634501 
(E.D. Pa. 1997), (no liability under respondeat superior theory for employer where supervisor had sent 
sexually explicit e-mails to a subordinate). 
41 The Copyright Act of 1976, 17 U.S.C. 101 et seq. constitutes the basis for copyrights, and copyright 
infringement claims.   
42 17 U.S. C. 201 (a), (b).  The most common exception to this rule is “works for hire” created by an 
employee within the scope of his or her employment.  The employer is deemed to be the owner of such 
works. 
43 17 U.S.C. 501-506. 
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copyright owner must consider the “fair use” doctrine44 when formulating a good faith 
belief for purposes of a notice of infringement under Section 512.45   

However, copyright infringement is by no means limited to unintentional or 
intentional individual uses of third party copyrighted materials.  An illustrative case of 
both copyright infringement and trademark infringement is Summit Entertainment, LLC 
v. Beckett Media, LLC46  The case involves the immensely popular Twilight series about 
teen vampires.  The plaintiff, Summit Entertainment, is the owner of the intellectual 
property rights to the Twilight movies and promotional materials for the movies.  Beckett 
Media was the publisher of an unofficial fan magazine.  The fan magazine featured a 
stylized Twilight trademark on the cover and photos from the promotion of the movies.  
The magazine covers were also featured on the defendant’s Facebook page, and the 
defendant tried to sell the printing plates on eBay.47  The plaintiff sought a preliminary 
injunction against the defendant to prevent the defendant from displaying any of 
plaintiff’s copyrighted materials, manufacturing goods using the plaintiff’s trademarks or 
any confusingly similar marks, and falsely implying that it was affiliated with the plaintiff 
or had the plaintiff’s endorsement.  The court found in plaintiff’s favor both with respect 
to the copyright infringement claim and the trademark infringement claim and issued a 
preliminary injunction against the defendant (with an exception for “fair use” of the 
materials in question). 

4.3. Trademark Infringement 

While copyright infringement can be the trap for the uneducated franchisee or 
employee, trademarks are not as frequently the subject of infringements by the unwary 
social media user.  Pursuant to the Lanham Act, the owner of a trademark can sue 
subsequent parties for trademark infringement if the subsequent party’s use of a 
trademark causes a likelihood of confusion.48  Courts consider several different factors 
in determining if there is likelihood of confusion from the defendants use: the strength of 
the mark; how similar the promoted goods are; how similar the marks are; evidence of 
any actual confusion; the type of goods and the degree of care likely to be exercised by 
the consumer; defendant’s intent; and likelihood of expansion of the product lines.49  In 
Summit Entertainment, discussed above, the defendant had done little to conceal the 
origin of the trademarks it was using.  Coupled with the fact that the Twilight mark was 
being licensed by the plaintiff for virtually any imaginable product it was considered a 
commercially strong mark.  Thus, the court had no problem granting a preliminary 
injunction to the plaintiff. 
                                                 
44 The fair use doctrine, originally developed under the common law, is now codified through Section 107 
of the Copyright Act.  It permits third parties to use the copyrighted materials of others for purposes such 
as criticism, teaching and news reporting.  According to Section 107, to determine if third party use falls 
within the fair use exception to copyright infringement claims, courts should consider (i) the purpose and 
character of the use; (ii) the nature of the copyrighted work; (iii) how much of the copyrighted work was 
used by the third party; and (iv) the effect on the copyrighted work’s value. 
45 Lenz v. Universal Music Corp., 572 F. Supp. 2d, 1150. 
46 2010 WL 147958 (C.D. Cal). 
47 Id. at 1. 
48 Polaroid Corp. v. Polarad Elect. Corp., 287 F.2d 492 (2wd Cir.) cert. denied, 368 U.S. 820 (1961). 
49 Supra note 47 at 3. 
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Another type of trademark infringement that franchisors may be exposed to is 
trademark infringement through the misappropriation of domain names/urls by third 
parties with no interest in the trademark (other than trying to extort money from the 
rightful trademark owner).  Lawsuits are starting to appear in this area.  In Oneok Inc. v. 
Twitter Inc.50 a trademark owner sued Twitter for direct and contributory trademark 
infringement for allowing a third party to register a trademark of the plaintiff as the third 
party’s Twitter user name and failing to reassign the user name at the request of the 
plaintiff.  The case was voluntarily dismissed after Twitter reassigned the user name. 

4.4. Defamation and Privacy Torts 

Think before you speak, or in the case of the Internet, think before you write, is a 
motto that too many social media users forget about.  Alas, the social networking sites 
abound with statements that are potentially defamatory.   

Actionable libel occurs when a false and defamatory statement is made about an 
identifiable person to a third party, causing injury to a person’s reputation.  A defamatory 
statement is one that exposes a person to ridicule, contempt, hatred or lowers him or 
her in the esteem of others.  It could also be a statement that injures a person’s 
business.   

Defamation is often perceived as a personal tort and in the social media sphere 
most actions involve individuals.  SNSs sometimes seem to abound with creative high 
school students creating less than flattering content regarding their principals,51 and 
teenagers bullying each other.  However, businesses too may bring a claim for libel if a 
defamatory statement puts in doubt the honesty, efficiency or prestige of the business.   

Lawsuits regarding SNS defamation are starting to arise in the commercial 
sphere.  In Neidicht v. Acar,52 an apartment building administrator brought a libel suit 
against residents and former employees because of Twitter tweets regarding the 
involvement of the administrator in the death of a building manager.  In Horizon Group 
Management LLC v. Bonnen53 another apartment management company brought suit 
against a tenant that had referred to her apartment as moldy in a tweet.  Of course, not 
every negative statement on an SNS will constitute libel.  The Bonnen case was 
dismissed with prejudice because the particular tweet54 was too vague to be actionable 
as libel. 

While the truth is an absolute defense against libel, that doesn’t mean that 
truthful statements are never actionable.  For example, publication of true, but 
embarrassing facts about a person may be the basis for a claim of intentional infliction 

                                                 
50 Case Number 4:09-cv-00597 (N.D. Okl. 9/15/2009). 
51 See for example Layshock v. Hermitage School District, 593 F.3d 249 (3rd Cir. 2010); J.S. v. Blue 
Mountain School District, 593 F.3d 285 (3rd Cir. 2010). 
52 No. 09119783 (N.Y. Sup. Ct., July 28, 2009). 
53 No. 09-8675 (Ill. Cir. Ct.  July 20, 2009). 
54 “Who says sleeping in a moldy apartment is bad for you?  Horizon really thinks it’s okay.” 
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of emotional distress.  Likewise, some forms of invasion of privacy, such as false light or 
publication of private facts may also be based on publication of truthful statements. 

4.5. Advertising Laws 

When making purchasing decisions, consumers often trust other consumers 
more than they trust advertisements from corporations.  In his book The Tipping Point, 
Malcolm Gladwell describes how products become “the next big thing” and how different 
personality types play a crucial role in that process.  Gladwell describes the role of 
“mavens”, or individuals who thrive on helping others make informed decisions, as 
crucial to the process.  Though social media, those mavens can reach larger groups of 
fellow consumers through blogging about their experiences.  For companies, having a 
devoted blogger promote the company’s products or services can be a spectacular 
launching pad for new products.   

Relying on bloggers to find the company’s products on their own may be leaving 
too much to chance, and many companies try to push or nudge bloggers in the right 
direction.  For example, a blogger whose blog focuses on fashion may receive free 
clothing and shoes from different manufacturers, with the expectation that the products 
will receive a positive review on the blog, thereby promoting sales of the product.  There 
are several concerns raised by this type of advertising.   

As recently as in the fall of 2009 the FTC revised the Guides Concerning Use of 
Endorsements and Testimonials in Advertising (the “FTC Guides”)55.  The FTC Guides 
make clear that not only the blogger (the “endorser”) but also the company providing the 
free samples to the endorser (the “advertiser”) may be liable in various ways for blogs 
endorsing products, services or companies.56  An endorsement is “any advertising 
message … that consumers are likely to believe reflects the opinions, beliefs, findings 
or experiences of a party other than the sponsoring advertiser.”57  Of course, not every 
endorsement made by bloggers may lead to responsibility.  If a consumer independently 
writes a positive blog post about a product on an SNS or a blog without any involvement 
of the advertiser, there would likely not be any liability.  The FTC Guides use the 
example of a consumer buying different dog food for her dog and writing about her 
views of the different brands on her blog.  Where the consumer bought the new dog 
food independently and wrote about it, the FTC Guides conclude that it would not be 
deemed an endorsement under the FTC Guides.  However, if the consumer is part of a 
network marketing program under which she receives products with the expectation that 
she will blog about the products, it would be an endorsement.58  

The FTC Guides regulate several different aspects of consumer endorsements.  
Endorsements must reflect the endorser’s honest opinion and the endorser must be a 

                                                 
55 16 C.F.R. 255 (2010). 
56 The term product is defined in the FTC Guides to include “any product, service, company or industry.”  
16 C.F.R. 255.0 (d). 
57 16 C.F.R. 255.0 (b). 
58 16 C.F.R. 255.0 Example 8. 
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bona fide user of the product.59  Bloggers cannot make representations as part of their 
endorsements that would be deemed deceptive if made by the advertiser directly. 
Material connections between the endorser and the advertiser must be disclosed. 60  

Failure to comply with the FTC Guides may result in liability for the advertiser, the 
advertiser being liable for the endorser’s actions.  For example, if a blogger would write 
that a product has certain attributes that the advertiser could not claim, the advertiser 
would be liable for the unsubstantiated claims.61  Likewise, an endorser must disclose 
the connection between him or herself and the advertiser.  This is the case where a 
blogger writes a positive review of a product that was received for free from the 
advertiser,62 but also where a blogger is otherwise tied to the advertiser, such as if the 
blogger is an employee or franchisee of the advertiser.63 

Since the FTC Guides put liability for third party action on the advertiser, 
franchisors who wish to use bloggers to promote their products and services need to 
take care to ensure that the bloggers comply with the FTC Guides.  Endorsement 
advertising guidelines likely go beyond the content of a franchisee-focused social media 
manual.  However, franchisors may wish to include endorsement advertising guidelines 
in their own social media play book and educate bloggers and by monitoring 
compliance.  Terms that franchisor may wish to include in their endorsement 
advertisement guidelines and policies include: 

 Franchisors should not tell the blogger what to say (because the blog 
postings must reflect the honest opinion of the blogger); 

 
 Franchisors should ensure that bloggers disclose their connections with the 

franchisor; 
 
 Franchisors need to monitor compliance with the FTC Guides; and 
 
 Franchisors need to develop a strategy for dealing with unfavorable product 

reviews. 
 

4.6. Impact on franchise sales (particular franchise disclosure risks 
i.e. inadvertent financial performance representations by 
franchisees) 

While most legal issues that arise in connection with franchisors and franchisees 
using social networking sites are common to any industry and any company, some are 
unique to franchising.   

                                                 
59 16 C.F.R. §255.1 (a) and (c). 
60 16 C.F.R. §255.1(d). 
61 16 C.F.R. §255.1 Example 5. 
62 16. C.F.R. §255.5 Example 7. 
63 16. C.F.R. §255.5 Example 8. 
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4.6.1 Disclosure on Social Networking Sites 

Federal and state disclosure laws do not distinguish between the fora that offers 
to buy franchises are made in: an offer made through the Internet is still an offer that 
could be subject to such laws.  The FTC Franchise Rule64 only requires proper 
disclosure at least 14 calendar days before the franchisee signs a binding agreement or 
makes any payment to the franchisor or an affiliate in connection with the sale.65  Thus, 
the mere presence on a social networking site, or the making of an offer to buy 
franchises made on such sites would not in of itself constitute a violation of the FTC 
Franchise Rule as long as the franchisors discloses the prospect in a timely fashion 
before the actual sale.  State franchise disclosure laws, however, often have a broader 
scope and require a franchisor to register before even offering franchises in the state.66  
Independent of whether franchisors are registered in all franchise registration states, 
they may want to consider including disclaimers on their social networking site postings 
and profiles of the type commonly used on franchisor websites to clarify that the website 
content should not be construed as an offer to sell franchises.  Franchisors that are not 
registered in all registration states may want to take additional precautions so not to 
inadvertently violate state disclosure laws such as specifically stating what states it has 
not registered in. 

The North American Securities Administrators Association (“NASAA”) has issued 
two policies that are relevant to online franchise sales advertising and that address the 
global accessibility of the Internet.  On May 3, 1998, NASAA adopted the Statement of 
Policy Regarding Offers of Franchises on the Internet (the “1998 Policy”).  Under the 
1998 Policy, Internet offers of a franchise do not have to be registered in a state if the 
offer indicates that the franchise is not offered to residents in the state, is not directed to 
any person in that state, and no sales are made in the state until the franchisor’s FDD 
has been registered in the state.67  Thus, a franchisor who is only registered in a few 
states can still offer franchises through social media, as long as the proper disclaimer is 
included. 

A second NASAA policy, the Statement of Policy Regarding Franchise 
Advertising on the Internet, was adopted on September 9, 2001 (the “2001 Policy”).  
The 2001 Policy addresses the issue of whether advertisements for the sale of 
franchises made through the Internet need to be registered with those states that 
require that franchise sales advertisements be registered before use.  The 2001 Policy 
offers a carte blanche from registration for online advertisements, but on the conditions 
that (i) the advertisement is not directed to any person in a state requiring prior 
registration, and (ii) that the URL address for the website where the advertisement 

                                                 
64 16 C.F.R § 436 (2007). 
65 16 C.F.R §436.2(a). 
66 With the global reach of the Internet, franchisors may also want to consider foreign franchise laws, 
especially if SNS postings are directed at selling franchises in foreign countries or to citizens of foreign 
countries.  However, the applicability of foreign franchise laws to the Internet is beyond the scope of this 
article. 
67 Statement of Policy Regarding Offers of Franchises on the Internet, adopted May 3, 1998 by NASAA, 
available at http://www.nasaa.org/industry_regulatory_resources/Franchise/. 
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appears is disclosed on the cover page of the franchisor’s franchise disclosure 
document.  The limited scope of the 2001 Policy needs to be highlighted in this regard: 
not every franchisor who uses social media will have to disclose their SNS accounts on 
the FDD cover page.  It is only if those accounts are used to offer or sell franchises that 
disclosure would be required.  

4.6.2 Financial Performance Representations 

Postings on social networking sites may sometimes be as casual as the 
proverbial paper napkin with sales numbers jotted down, and may be just as illegal.  
Generally, the FTC Franchise Rule prohibits the making of financial performance 
representations (“FPR”) to prospective franchisees unless such financial performance 
representations are included in the franchisor’s FDD.68  A “financial performance 
representation” is broadly defined in the FTC Franchise Rule as “any representation, 
including any oral, written, or visual representation, to a prospective franchisee, 
including a representation in the general media, that states, expressly or by implication, 
a specific level or range of actual or potential sales, income, gross profits, or net profits.  
The term includes a chart, table, or mathematical calculation that shows possible results 
based on a combination of variables.”69   

“General media” is not defined in the FTC Franchise Rule, but the Statement of 
Basis and Purpose to the Rule contains a lengthy discussion of financial performance 
representations made in general media and much of that discussion focuses on the 
disclosure on the Internet of financial performance representations.70  The Franchise 
Rule Compliance Guide explains that “general media” should be interpreted broadly, 
including advertisements placed on the franchisor’s website as well as websites 
operated by third parties.71  Per the Statement of Basis and Purpose, whether the FTC 
Rule’s regulations of financial performance representations will apply to financial 
information disseminated through social media will be a function of the intended 
audience for the communication.  Where the information is directed to the general 
public, the information would not be deemed an FPR.  Where the information is directed 
to prospective franchisees, or placed in a location (i.e. the investor section of a 
franchisor’s website) where it is more likely to be accessed by prospective franchisees, 
it is more likely that it would be considered within the scope of the FTC Rule.  Neither 
the Statement of Basis and Purpose, nor the Compliance Guide elaborate on how to 
treat statements made through social media.  Determining whether financial information 
constitutes an FPR may be a function of the franchisor’s social media strategy.  For 
example if the general strategy is to sell franchises it is much more likely that financial 
information shared through social media would be deemed an FPR, than if the strategy 
is to increase brand awareness and connect with customers. 

An additional concern for franchisors is unsolicited financial performance 
representations made by franchises.  Prospective franchisees may always reach out to 
                                                 
68 16 C.F.R §436.9(c). 
69 16 C.F.R §436.1(e). 
70 Statement of Basis and Purpose pg. 15457-58. 
71 Federal Trade Commission, Franchise Rule Compliance Guide, at pg. 132. 
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system franchisees as part of their due diligence and franchisees are not restricted by 
the FTC Franchise Rule from sharing information with prospects.  However, franchisors 
usually do not wish to encourage franchisees in this regard for fear of the perception 
that the franchisor is making financial performance representations through the back 
door.  Since social media is such a casual mode of communication franchisors may 
wish to restrict franchisees from making these types of announcements in social media, 
or may request that the franchisee includes a disclaimer that the information is not being 
provided by the franchisor.   

4.6.3 Advertising Disclosure 

To the extent that social media is part of a franchise system’s customer 
advertising program the franchisor should disclose information regarding the same in 
Item 11 of its franchise disclosure document.72  Likewise, franchisors should consider 
whether their social media policy warrants other changes to Item 11.  For example, 
most franchisors traditionally have included language in their franchise agreement and 
in their franchise disclosure documents73 requiring franchisees to submit all advertising 
to the franchisor for approval, before the franchisee starts using it.  For example, while 
not all franchisee content posted on SNS or otherwise through social media constitutes 
advertising, some probably will.  For example, franchisees may be posting information 
about local offers or promotions. 

4.7. Other Risks   

4.7.1 Publicly Traded Companies 

The list of potential theories of liability for acts committed through social media is 
just about endless.  Apart from the various intellectual property actions and tort actions 
described above, other areas of law may also be impacted by social media usage.  For 
publicly traded companies the casual tone of social media may present an ever greater 
challenge than for privately-held companies.  For example, publicly traded companies 
must comply with Regulation FD regarding the public disclosure of material information 
(disclosure by Twitter alone may not satisfy Regulation FD requirements regarding 
broad-based disclosure)74; Rule 10b-5 of the Exchange Act that prohibits materially 
misleading statements or omissions; and Regulation G regarding disclosure of non-
GAAP financial information.  They must also comply with the Private Securities 
Litigation Reform Act regarding forward-looking statements. 

 

 

                                                 
72 16 C.F.R §436.4(k)(4)(i). 
73 As required pursuant to 16 C.F.R §436.4(k)(4)(ii). 
74 Julia Jones, Cynthia McMakin, Is Your Company Tweeting Towards Trouble?  Twitter and Securities 
Law Compliance, Corporate Law and Practice Course Handbook Series, PLI Order No. 19278, November 
2009, p. 3. 
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4.7.2 Employment Laws 

Employment law issues arise from social media not so much based on the 
employer’s use of social media, but rather from its use of content posted by employees 
and its regulation of employee’s rights to use social media.   

When hiring employees it may be very tempting to search for postings by and 
about those candidates and such searches may reveal information that would be of 
great interest about the candidate.  Employers must be very careful in how they use 
such information.  Laws prohibiting discrimination do not consider how the information 
about the employee was gathered, but are primarily concerned with how the information 
was used.  Information about a candidate’s religious beliefs, ethnic origin, or sexual 
orientation may be obvious from SNSs frequented by the candidate or by postings by 
the candidate.  If hiring decisions are made based on such information that may be a 
violation of anti-discrimination laws.   

The National Labor Relations Act (“NLRA”) gives employees the right to take 
collective action to change their workplace.  Employers cannot take adverse action 
against candidates or existing employees based on information that it may come across 
through social media searches without violating the NLRA. 

5. Franchisor Usage of Social Media 

Franchisors can use the functionalities and possibilities of SNSs to better 
understand their customer base, learn not just what may drive their customers to 
making certain choices, but, just as important, understand what competitors’ customer 
base is saying.  Observing competitors’ SNS marketing can help in understanding 
opportunities for brand development and franchising program.75  In addition to actively 
listening on SNSs, brands can embrace the technology to tell their own unique story.  
Through sites such as Facebook and Twitter, brands can now create and enforce their 
own identity by communicating unique stories via status updates and messaging and, in 
so doing, develop and strengthen brand recognition and loyalty.  This is the unique 
opportunity afforded by SNSs.76  

Surveys show that among those franchisors who are using social media, 
approximately 45% use it to increase brand awareness, 25% to reach new customers, 
and 11% to recruit new franchisees.77  Just as any other business, franchisors can use 
social networking sites for many different purposes, including: 

 PR: increasing brand awareness, creating more loyal customers, 
increasing goodwill; 

                                                 
75 http://www.360i.com/pdf/360i-Social-Marketing-Playbook.pdf at pg. 9-11.   
76 http://www.360i.com/pdf/360i-Social-Marketing-Playbook.pdf at pg. 21-22. 
77 According to a survey by Franchise Business Review, Franchising World, February 2010, pg. 59. 
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 Marketing: launching new products, creating buzz around new products, 
providing special pricing and offers for fans and followers on social 
networking sites;78 

 Franchise sales: connecting with potential franchisees;79 

 Franchisee communication: reaching out to franchise network on a 
continuous basis, or providing forum for franchisees to communicate; and 

 Communicating with existing employees, finding new hires, providing a 
forum for employees to communicate as well as many other purposes.80 

5.1. Enhancing the Brand 

Social media has forever been woven into the fabric of the franchise industry in 
several ways that have already become apparent, and more that are yet to be seen.  
The jury is still out on the value of social media as it relates to communication, 
marketing, and franchise sales, but the one area that seems to garnish the greatest 
approval and acceptance is social media use for building, changing and enhancing 
brand personality.  Social media has heavily impacted marketing efforts geared at brand 
building and awareness.   

Franchisors can employ numerous strategies to better understand and motivate 
their franchise system and drive customers and potential franchisees’ interest in their 
brand.  According to a recent survey conducted by Razorfish of 1,000 “connected 
consumers”, 40.1% had “friended” brands on Facebook or MySpace and 25.5% had 
become “followers” of brands on Twitter.81  In both cases, those who friended or 
followed the brand identified opportunities for exclusive deals or offers as the primary 
reason for doing so (36.9% and 43.5%, respectively).82  On Facebook alone, more than 
4 million users become fans of pages daily and Facebook users share more than 1 
billion forms of content every week.83   

Taco Bell offers an interesting example of successful use of social media for 
brand enhancement purposes.  Taco Bell joined Twitter in June 2009.  Since then it has 
over gained about 20,000 followers.  Part of the reason for the success of Taco Bell on 
Twitter is the Taco Bell truck.  The Taco Bell truck drives around the country, stopping 
at various events and handing out free tacos.  Each time the truck goes to an event, 

                                                 
78 Nancy Weingartner, Being Social, Franchise Times, August 2008.  
79 For example, NexCen Brands, the franchisor of brands such as Great American Cookies, Maggie 
Moo’s, Marble Slab Creamery, Pretzelmaker and The Athlete’s Foot use Facebook to promote franchise 
sales.   
80 Social networking sites can be used for an endless number of purposes.  One of the more surprising 
uses of social networking sites in recent years are as a medium for service of process. See Andriana L. 
Shultz, Superpoked and Served: Service of Process Via Social Networking Sites, University of Richmond 
Law Review, May 2009. 
81 http://feed.razorfish.com/feed09/the-data/.   
82 http://feed.razorfish.com/feed09/the-data/.   
83 http://www.360i.com/pdf/360i-Social-Marketing-Playbook.pdf  at pg. 24.  



 23

Taco Bell tweets its location to encourage larger crowds.  For Taco Bell and many other 
franchisors Twitter provides a fast, efficient and cheap means to broaden its customer 
base and brand equity.84   

Effective interaction with the customer and franchisee base requires active 
participation.  In order to actively communicate and interact with their customer base 
and maintain the visibility of their brand, there are numerous strategies and policies that 
a franchisor can undertake.  For instance, a franchisor can update its page status and 
this will appear in fans’ news feeds.  An update can simply relay information on 
upcoming events, include contact information, or alert fans that there is new information 
available on the brand’s home page.  Companies can develop Facebook applications 
that may involve “sharing” with fans - whether it is the company’s own content or 
sharing the Facebook user’s own photos or videos.85  In either case, active participation 
by users is critical to the successful use of the SNS.  The number of friends or fans a 
company has is not as important as building and maintaining active engagement and 
interaction between the company and its customer base. 

Unlike Facebook, Twitter provides brands and users the ability to have real-time 
communication and thereby another way of brand enhancement.  By posting and 
responding to each other’s tweets, active conversations occur between customers and 
companies that anyone can read.  Twitter has proven the most effective as a means to 
monitor negative feedback and for contacting those users.  The immediacy of the 
response and the “viral” nature of Twitter provide companies unique real-time marketing 
opportunities.  Moreover, even if a company does not tweet back a response, Twitter 
can nonetheless provide an important resource for companies to monitor feedback 
about themselves as well as their customers.   

Whatever strategies are deployed in this area of SNS usage, they have to be well 
thought through.  Posting just for the sake of having a tweet or a Facebook posting 
without having something meaningful to communicate is not an effective strategy.  
Customer interaction also requires actively listening to their customers and engaging 
with them, successful social media usage requires continuous monitoring of SNSs in 
order to understand the online buzz about the brand and what content is relevant to the 
customers.  Likewise, linking to other sites just for the sake of having a link does not 
appear to be a successful marketing strategy.  While linking is a key opportunity to drive 
potential and existing customers as well as prospective franchisees to the franchisor’s 
own website, it should not be done in every tweet or posting.  The focus of building a 
relationship with customers and increasing brand equity is on carrying on active 
conversations and addressing ongoing concerns.86  

5.2. Marketing to End Users 

Social media is a way to interact with new and old customers alike and to pull 
them into the brand and create trust and loyalty.  Loyal customers reward the system 
                                                 
84 “Taco Bell Truck” Orange County Register, August 14, 2009, Business; Pg. D. 
85 http://www.360i.com/pdf/360i-Social-Marketing-Playbook.pdf at pg. 24-25. 
86 http://www.360i.com/pdf/360i-Social-Marketing-Playbook.pdf at pg. 35-36. 
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not only with their patronage, but become social marketers for the system as they share 
their enthusiasm throughout their network.  Marketing to end users of a concept is 
probably the easiest use of social media to quantify and to understand.  A franchisor 
who puts out an offer only through social media can track the sales results from that 
specific offer.  In regard to end user marketing, social media acts very much like 
traditional advertising, but is often far less expensive and can drive trial and repeat 
business. Coupons, contests, special offers directed only to the franchisor’s “fans” or 
“followers” are popular marketing methods.   

However, the most common strategies have not always proven to be the most 
effective.  For instance, one of the most widely used techniques employed in marketing 
efforts on Facebook has been to direct users to the franchisor’s regular marketing 
materials by sending status updates to existing Facebook friends or friending 
customers.  So far, the most effective marketing technique appears to be creating 
Facebook applications such as quizzes, games and similar interactive online activities.87  
Although having a 41.9% success rate, creating an application was undertaken by less 
than 25% of marketers using Facebook.  It is also important to note that the least 
successful tactic was the most “traditional”: purchasing ads on the website.88   

An analysis of marketing on Twitter revealed similar results.  Attempting to 
increase sales by linking to webpages was only successful 24.6% of the time.  
However, companies had the best results by monitoring, identifying and contacting 
Twitter users who tweeted negative comments about the brand.  Only 22.4% of the 
respondents using Twitter marketing tactics contacted Twitter users who posted 
negative comments but those respondents had the most success in marketing their 
company 44% of the time.89 

Such surveys have highlighted the vast and unique potential that SNSs can offer 
franchisors.  By actively talking and listening to customers, they can engender customer 
loyalty and build brand equity well beyond individual sales that result from the customer 
receiving a coupon or other promotions through an SNS.  Although monitoring negative 
tweets is a common means to listen to customers, SNS marketing opportunities are 
much broader.   

Overall, used effectively, SNSs provide companies alternative means of 
communicating with their customers but expectations should be tempered.  It is a cost-
effective means to reach a highly targeted audience and market a brand.  Although it 
can be an important marketing tool, it should not be expected to immediately generate 
revenue.  As one author explained, “[d]one right, marketing using social networks can 
win over new demographics; done wrong, the company seems as awkward as a parent 

                                                 
87 http://www.emarketer.com/Articles/Print.aspx?1007449. 
88 http://www.emarketer.com/Articles/Print.aspx?1007449.  This result is not surprising.  The power of 
social media lays in communication between marketer and consumer.  Traditional advertisements do not 
take advantage of the benefits of social media. 
89 http://www.emarketer.com/Articles/Print.aspx?1007449. 
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struggling to be hip to communicate with a teenager.”90  Companies should develop a 
broad marketing plan that involves SNSs prior to engaging in the area.  Although there 
may not be an immediate impact on the bottom line, it provides an ability to build 
relationships that will lead to the creation and enhancement of brand equity for the 
benefit of existing franchisees and drive growth and development by attracting new 
franchisees.91  

5.3. Selling Franchises 

For franchisors who use social media in connection with franchise sales, 
discovery day at the franchisor’s home office is no longer where the franchisor and the 
prospect get to know each other, or where the prospect will learn about the franchise 
concept.  Now when a lead visits a franchisor’s headquarters he or she likely knows just 
about as much about the product, culture and team as many of the staff. 

Franchise sales are one use of social media that is growing.  The core process of 
selling franchises remains the same whether done in person, on the phone or over 
Facebook.  Social media can almost completely replace traditional means of attracting 
prospects in some circumstances.  The first contact between franchisor and prospect 
could, for example, be through the franchisor’s Fan Page on Facebook.  The franchisor 
can then send the prospect its FDD through an SNS or its web based system sales 
force.  The sales force can communicate with the prospect and educate him or her 
through social media up to the point when the prospect is ready to attend discovery day 
where the prospect meets the franchisor’s team, and is finally interviewed in person.   
There is mounting evidence that the use of e-mail is starting to decline as the use of 
SNS and texting increases. 

When using social media to sell franchises internal training is even more 
important than for many other uses of SNS.  The franchisor’s sales team are the ones 
who are most likely to be using SNSs and franchise law compliance training becomes 
even more important when sales are done through SNSs.  Every posting and 
participation in social networking sites by the sales team is creating a permanent, 
written record of their action, and such information is quite likely discoverable in 
litigation.   

5.4. Franchisee Communication 

Franchisor-franchisee communication has long been a complicated issue.  How 
to communicate efficiently within a large franchise system may be a problem that will 
never have a one-fits-all solution.  Social media, however, offers franchisors with a new 
way of communicating within their systems.  Several franchise systems are actively 
tweeting the day to day happenings of the company. The franchisees are also 

                                                 
90 Ruth, JoAlo-Pierre S., All a Twitter About Social Networks, Spotlight:  Advertising/Marketing  pg. 19, 
vol. 22 No. 20 ISSN:  1540-4161.   
91 When done right, social media can be a great revenue generator.  Marriott International estimates that 
a link to hotel booking from the blog of Marriott’s CEO, Bill Marriott, has generated $1 million in room 
revenue.  Nancy Weingartner, Being Social, Franchise Times, August 2008. 
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encouraged to communicate back and have real time interaction with key executives in 
the system. Sharing relevant information on the brand keeps the franchise system 
looking current and always fresh and exciting. 

6. Controlling franchisees - Policies for participation in social 
networking 

6.1. Developing a social network participation policy for franchisees 

While it is by no means a given that franchisors should allow franchisees to use 
social networking sites to promote their franchised locations, many franchisors are 
realizing that prohibiting franchisee usage of SNS, may be futile.  Along the lines of the 
old saying that “if you can’t beat them you might as well join them” many franchisors are 
at a point where they attempt to regulate franchisee usage and try to educate their 
systems and provide a policy and collateral to assist with proper branding and a 
strategy that helps build local brand awareness and sales.  

From both an intellectual property protection perspective and a liability limitation 
perspective, franchisors should provide leadership and training for their systems.  Lack 
of training, brand collateral, and franchisee policies governing their efforts may cause 
confusion regarding brand identity, slowly letting the brand take on the personality of the 
franchisees and the true brand personality could be diluted.   

6.2. General Considerations 

The first question a franchisor needs to consider is whether franchisee use of 
social media be prohibited, encouraged or merely tolerated.  The answer to that 
question will, to a large extent, shape the content of the franchisor’s social media 
policy.92  Obviously, if the franchisor does not want franchisees to use social media a 
short policy prohibiting any use of social media would be enough, and the franchisor’s 
efforts with respect to franchisee social media use will be limited to enforcement of that 
policy.   

However, even in that situation there are some basic additional concerns that the 
policy should address.  Franchisors should always consider if the social media policy 
should apply only to social media usage in connection with the franchised location, or if 
it should apply to all of the franchisee’s social media presence, including private use of 
SNSs.  Franchisors may also want to disclose in their policies that that they monitor 
social media and therefore the franchisee has no expectation of privacy when posting 
content online.93  Social media policies should also include instructions on what 
franchisees should do if they encounter any disparaging or inappropriate postings about 
the franchise system or the franchisor (or other franchisees). 

                                                 
92 The website www.socialmediagovernance.com contains many different social media policies, though at 
the time this article was prepared, no franchise system policies were available.  The site also includes 
links to other publications about social media. 
93 The franchisor’s ability to act based on information that it may find out about its franchisees, however 
may be restricted by federal and state law. 
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From a marketing perspective, there are many advantages of allowing 
franchisees to have their own SNS profiles.  Franchisees will be more in tune than the 
franchisor with what is happening in the franchisee’s local community and may be better 
able to interact with consumers in their market.  For example, if there are local events 
that the franchisee wants to tie in to in its local marketing, the franchisor’s SNS profile is 
probably not the best forum to communicate the different promotional drives that the 
franchisee may be involved in.  The franchisee’s own SNS profile, however, may be the 
right forum. 

The franchisor who is not interested in investing in franchisee use of social 
media, or for other reasons does not wish to encourage usage, will likely draft a 
restrictive policy simply setting forth what franchisees may not do, and possibly setting 
some guidelines for what information franchisees must include on their SNS profiles and 
accounts.  For the franchisor who wants to encourage franchisee usage both the policy 
regulating such usage and their investment of time and resources to follow through on 
the policy may be quite expansive and expensive.  The scope and content of the 
policies created by different franchisors will vary widely based on factors such as the 
marketing goals and overall marketing strategies of the franchisor, how much resources 
the franchisor is willing to apply to social media, and how the franchisor perceives its 
own social media usage versus that of its franchises. 

6.3. General Rules for Franchisee Pages 

Just like franchisors would like for the franchisees’ physical locations to all have 
the same look and feel, franchisors should strive for the franchisees’ social media 
presence to have the same look and feel.   Pages should be set up the same way.  For 
example, Facebook pages should all be Fan Pages, and not Profiles.94  The franchisor’s 
trademarks should be displayed in a consistent manner.  Pages should link to the 
franchisor’s social media accounts and to the franchisor’s website.  Photo albums 
should be maintained in a similar manner - date stamped and with a detailed 
substantive caption.   

Franchisors should consider requiring franchisees to use a common naming 
convention for their different social media accounts.  For example: a franchisee’s 
Facebook account could be set up as “Brand Name Las Vegas” or “Brand Name Las 
Vegas Shop #7” to make it obvious to site visitors that the Facebook account is not that 
of the franchisor, and that avoids confusion between franchisees.  Likewise, the 
guidelines may require the franchisees to use a specific type of photo as their profile 
picture, for example a picture of the franchisee’s storefront, or that of a famous 
landmark in the franchisee’s territory. 

6.4. Providing Content 

It only takes a few minutes to set up an account with a social networking site, yet 
turning that account into an efficient marketing tool will take much more work.  Since the 
                                                 
94 Profile pages are usually used by individuals.  Other Facebook users usually do not have access to 
Profile pages unless they are invited by the account holder. 
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goal of social media policies usually is to provide a common thread and common feel to 
the SNS profiles of different franchisees, franchisors should consider how to create one 
voice when there are so many speakers.   

Franchisors should consider requiring certain types of content to be included.  
For example, a retail store franchise may want to include local events and promotions, 
store location, contact information, and information about brands and products carried.  
It is a good idea from a control perspective to require that all content be shared with the 
franchisor’s accounts. 

While each franchisee will be ultimately responsible for the content of its own 
social networking accounts, franchisors may want to provide content to franchisees in 
different ways to create a unified line for the franchise system, but also to make sure 
that accounts get regularly updated.  There are many different ways of providing content 
and encouraging use of social media.  The simplest form of doing this is by providing 
franchisees with regular updates regarding subjects or topics that they may want to 
create announcements about, such as new products or promotions, milestones 
achieved by the franchise system, and environmental or local incentives of different 
kinds.  The more ambitious franchisor could provide templates and photos for different 
types of announcements, still leaving it to each franchisee to put together the actual 
announcements.  Franchisors may also provide franchisees with announcements that 
are ready to post, or even post content themselves directly to the franchisees’ accounts, 
if the accounts are set up to allow franchisor direct-postings (i.e. through web services 
such as http://ping.fm). 

In considering how to assist its franchisees and how to create a uniform feel, 
franchisors should keep in mind basic principles of vicarious liability.  Franchisors that 
interfere too much with their franchisees’ social networking activities and presence may 
end up being vicariously liable for the same.  It is beyond the scope of this paper to 
discuss the principles of vicarious liability, but the general rule is that franchisors are not 
liable for the actions of their franchisees and franchisee employees if the franchisor did 
not “exercise more control over the franchisee than that necessary to ensure uniformity 
of appearance and quality of services among its franchisees”95.  Likely the same 
standard would apply in determining a franchisor’s liability for a franchisee’s social 
media actions. 

Each franchise system will have to find the right balance for of franchisor 
assistance to franchisees.  Factors to consider may include how much time the 
franchisor is willing to devote to creating SNS content, monitoring and training 
franchisees, how likely the franchisees are to post content that would not comply with 
law or that would otherwise be offensive to customers, or detract from a consistent 
social networking policy for the system. 

                                                 
95 Jamison v. Morris, 684 S.E.2d 168 (S.C. 2009).  
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6.5. Creating Terms of Use for SSN Fan Pages and Franchisee Pages 

If the SSN on which the franchisor and its franchisees create their own pages or 
profiles already have terms of use, is there a need for the franchisor and franchisees to 
have their own terms of use for their pages only?  The franchisor and franchisees will be 
responsible for any content that they post respectively, so no terms of use would matter 
with respect to that content.  However, since the purpose of social media is to interact 
with and engage others, franchisors should consider the impact of what customers, 
fans, and others visiting their and their franchisees pages may contribute.  May videos 
posted by guests infringe third party copyrights?  May written content be defamatory or 
infringe on somebody’s privacy?  It should be noted that the account holder will not 
always have the right to draft their own terms.  As discussed above, Facebook, for 
example, restricts account holders’ rights in this regard and terms of use may not go 
beyond the Facebook terms of use, other than that they may specify what types of 
content is prohibited. 

6.6. The Do’s and Don’ts 

While the author’s view is that social media policies should preferably be 
presented to franchisees as an aid rather than a list of prohibited acts only intended to 
limit the risk of legal exposure from franchisee participation in social media, policies 
need to clearly explain to franchisees what type of content is prohibited. 

In particular, policies should prohibit disclosure of confidential information or 
trade secrets of the franchise system, use of third party materials, offensive materials, 
and the making of defamatory statements.  Guidelines should be included for use of the 
franchisor’s intellectual property, such as logos, trademarks, copyrighted materials, and 
slogans.  Franchisees should be instructed to always make clear that they are speaking 
on their own behalf, and are not representatives of the franchisor. 

The policies will also need to educate the franchisees about other legal risks of 
participating in social media.  Franchisees should be aware of the basics of advertising 
law as well as the franchise law implications of disclosing certain information, such as 
financial performance representations. 

Policies should also clearly set out what to do if the franchisee discovers 
prohibited content posted by others, i.e. by setting up a process for reporting the content 
to the franchisor.  Any such process should be tailored to fit within the Digital Millennium 
Copyright Act process for notice and take-down. 

It should be noted that franchisor policies on social media could cover issues 
beyond the franchisees’ use of social media and may not all be intended to share with 
the franchisees.  Franchisor internal social media policies would be no different than 
those of any other business.  It should cover employee usage of social media during 
and after work, monitoring of social media usage (discussed below) and should also 
include action plans for unauthorized use of the franchisor’s trademarks and trade 
names, and plans for registering the primary trademarks with social networking sites 
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that are of importance to the franchise system and other proactive steps to limit the risks 
that social media presents.  Internal policies of the franchisor should also include 
guidelines as to who is responsible for interacting with social networking sites and 
registering the franchisor with social networking sites.   

Apart from the ideas and policies discussed above, guidelines for franchise social 
media usage can in effect become a playbook in social media marketing.  How do you 
gain followers? How do you keep them involved?  What is the proper frequency of 
postings?  How do you keep content relevant?  For those interested in reading more 
about social marketing strategies the digital marketing agency 360i has developed a 
comprehensive social marketing playbook, available at http://playbook.360i.com. 

6.7. Educating franchisees on how to use social networking and 
providing content  

While formulating a social media policy is crucial in protecting a franchisor from 
both legal and marketing missteps on the Internet, the policy is of little value unless the 
franchisees are aware of the policy and are able to abide by it and enforce it.  
Franchisee education should review the written policy, but in particular cover: 

 What information and types of information is considered confidential and 
the intellectual property of the franchisor; 

 What types of information is considered third-party confidential 
information; and 

 What types of information may be considered defamatory, discriminatory, 
harassment, or otherwise be actionable; 

 What the consequences are of posting information or making statements 
that are against contract or law. 

 
7. Monitoring/Enforcement 

There are several reasons for monitoring social network usage.  The most 
obvious would be to make sure that posted content does not infringe on the franchisor’s 
intellectual property rights and that defamatory statements regarding the franchise 
system or otherwise affecting the franchise are not posted.   Those types of postings 
could be made by any third party.   

Opening up the use of social media to franchisees creates additional concerns.  
Franchisees have access to confidential system information and may inadvertently or 
even intentionally post such information.  Also, monitoring of franchisee use of SNSs 
may go beyond pure legal compliance issues.  A franchisor trying to create a unified 
look and feel on franchisee social network profiles may wish to monitor franchisee use 
for compliance with their social networking policies as well. 

Because of the viral nature of social networking sites, procedures for spotting 
and addressing unwanted use of social networking sites should be part of any 
franchisor’s social media policy.  Taking the right steps at the right time can not only 
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limit the negative exposure of illegal or “bad” behavior on SNSs, it can also earn the 
franchisor a lot of recognition and positive feedback.  Social media is still in the stages 
where even the most basic “good” behavior is considered newsworthy.  Even large 
national news organizations may replay YouTube videos and other postings.  One 
example, now made famous by the media, is that of Domino’s Pizza.  Their prompt 
response to a negative video, by creating their own Twitter page to provide positive 
information about the brand, and their CEOs video response to the incident that was 
posted on YouTube got as much attention as the video that it was a reaction to. 

7.1. Monitoring Social Media 

First of all, franchisors cannot address what they do not know about, so the first 
step in any monitoring program is to find out about any negative content.  Because of 
the tremendous speed at which information spreads on SNSs, blogs and other social 
media, especially information that has some gossip quality to it, must be addressed 
quickly.  Waiting until someone randomly informs the franchisor about the negative 
content is not desirable.  The better approach is to designate someone to monitor 
postings.  This could be done by company employees, but there are also third-party 
vendors that provide this service.   

Deciding how to handle monitoring will, to a large degree, depend on the size of 
the franchisor and the size of its online community.  It could be a full-time job.  For 
example, a mid-morning search on Twitter for “McDonald’s” showed that the company 
name appeared in more than 30 tweets within in the last 15 minutes.96  And Twitter is 
only one site in a sea of social media that a franchisor may want to monitor.  Add to that 
the social networking sites, the blogs, any other micro-blogs, and product review 
websites.  All those sites could contain negative content that a franchisor may want to 
address (as well as positive content it may want to use to its advantage). 

Fortunately, whether monitoring is done by employees or by a third party vendor, 
it does not have to be done “by hand.”  There are many different tools that can be used 
to facilitate monitoring.  There are tools that do everything from simple searches, such 
as name availability searches97 to much more advanced tools and sites that will allow 
you to measure your brand visibility, special blog search tools, measuring the amount of 
searches for your company, message board trackers, website traffic, as well as tools 
that will let you aggregate searches done by other tools.98   

                                                 
96 Had the search been limited by use of  “:(“ to connote only tweets with sad or negative messages there 
wouldn’t have been any tweets in the last 15 minutes, but the searcher would also have missed a tweet 
that reported very unfavorably on McDonald’s advertisements. 
97 Usernamecheck.com and namechk.com are two examples.  
98 It goes beyond the scope of this paper to discuss how monitoring should be done.  There are third-
party vendors, such as Visible Technologies, Techrighy SM2, Converseon, Collective Intellect, trackur 
and BrandsEye that can handle monitoring.  There are also many tools that can be used by a franchisor 
to do the monitoring itself.  http://takemetoyourleader.com/2009/03/24/free-social-media-monitoring-
techniques/ contains a how-to guide for conducting monitoring oneself.  See also 
http://takemetoyourleader.com/2009/03/24/free-social-media-monitoring-tools/ for a list of many free 
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In spite of all the tools available, no man is an island, and, as discussed below, 
training employees and franchisees to make sure that they do not post inappropriate 
materials online may have the added benefit of creating additional enforcers of the 
franchisor’s rights and social media policies. 

7.2. Response to Inappropriate Content 

Once a franchisor finds out about inappropriate content, what should they do?  
No matter the size of the franchisor, several functions within the company should be 
involved in a response: 

 Senior management; 
 Law department/legal counsel; 
 Communications/PR department; 
 Marketing/outside marketing or PR firm; and 
 Human Resources (if employees are involved in the inappropriate 

communication).99 
 

The reaction to inappropriate content will vary depending on factors such as the 
perceived magnitude of the posted content, its subject matter, the relationship between 
the user who posted the content and the franchisor100, and the likelihood of the content 
reaching a broad and relevant audience.   

Whatever the proper reaction to improper content will be, a response at least 
needs to be considered by the franchisor.   The possible responses will depend on 
several factors.  The first step may be to take the inappropriate content down.  If the 
posting is on a franchisor-operated website, and the terms of use permit, the content 
could simply be taken down.  If the posting is on a third-party operated SNS, the SNS 
operator may be contacted to remove the content.  If the content is on the posting user’s 
own website, such as a blog, the franchisor may want to contact that user directly.  
However, in doing so it must take care not to respond in a way that it would not want to 
share with the rest of the blogosphere.  In other words, never send a cease and desist 
letter that you do not want posted on the Internet.   

Procedures should cover how to prepare and approve the response, and who 
should post it and where.  Procedures may differ depending on the type of inappropriate 
content.  In some instances, a quick response may be the most valuable thing and it 
may be appropriate to allow franchisees or lower-level management at the franchisor to 
respond directly.   For example, a negative comment about the quality of a meal at a 
franchised location may be better handled by the franchisee for that location responding 
quickly and offering a new meal to the unhappy customer rather than having the 

                                                                                                                                                             
search services available.  Please note that the above mentions are not an endorsement by the authors 
or by the IFA of any of the above services. 
99 See Practical Law The Journal, February 2010, Volume 2, Issue 1, Social Media Risks and Awards, by 
The Social Media Task Force, Reed Smith LLP, pg. 40. 
100  Postings by competitors, franchisees or customers will likely be treated differently. 
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franchisor get back to the customer many days or even weeks later after a more 
elaborate response process has been exhausted.   

Apart from stopping the “bad” conduct there are also several positive steps a 
franchisor may consider taking.  Where postings contain inaccurate or misleading 
information, the franchisor may want to respond to the posting to put the correct 
information on the SNS.  Franchisors may want to create their own postings on the SNS 
where the inappropriate posting appeared as well as on other SNSs, for example 
through posting press releases and other materials in response to the inappropriate 
posting and spread a more positive message about the company. 

8. Conclusion 

To conclude, social networking sites and consumer use of SNSs are still in the 
early development stages.  While it is clear that it is no longer a question of to be or not 
to be on social networking sites, best practices tomorrow may be dramatically different 
from what they are today.  Franchisors will have to learn to live with and adapt to the 
fast-changing social networking environment and consumer expectations.  Each social 
media policy will have to be adapted to the specific franchise system, its marketing 
goals, its products, customers and franchisees, but the franchisor should take the lead 
and create a system-wide strategy for use of social media.    

Franchisors must enforce those strategies in various ways: they must educate 
the franchisees regarding the policy, and the authors suggest, also with respect to some 
of the legal risks.  Franchisors should also enforce their strategies by monitoring social 
networking sites to make sure that franchisees comply with the policies and strategies 
of the system, as well as to curtail any third party activities that may be illegal or 
otherwise negatively impact on the system.  A good policy and good enforcement and 
monitoring may be what makes the difference between the successful social media 
presence that leads to increased sale and a boost in goodwill and the presence that in 
as of itself detracts from previously created goodwill and makes customers turn to 
competitors. 

When in doubt – buy insurance!  Franchisors may want to investigate their 
existing insurance policies to see whether they are sufficient in light of their current or 
planned social media activities.  Today, cyberliability and Internet-related liability 
policies are available, both to cover direct loss by the franchisor, but also against third-
party liability asserted against the franchisor.  For example, it is important that the 
definition of “personal injury” includes defamation, invasion of privacy and other types of 
claims that may arise out of social media presence.101 

                                                 
101 See Practical Law The Journal, February 2010, Volume 2, Issue 1, Social Media Risks and Awards, by 
The Social Media Task Force, Reed Smith LLP, p. 44. 


