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Welcome



Alternative and
Complex Products

Moderator
Phil Stanton

Officer, Greensfelder, Hemker & Gale, P.C.



Panelists

• Scott DeArmey - District Director, Kansas City District 
Office of FINRA

• David Hebner - Managing Counsel, Wells Fargo Advisors

• Terry Lister - Senior Vice President and Chief Regulatory 
Officer, Waddell & Reed, Inc., Ivy Funds Distributor, Inc.

• Rob Moses - Senior Managing Director and General 
Counsel, First Allied Securities, Inc.

• José Santillan - Industry Expert, U.S. Securities and 
Exchange Commission



Terminology: “alternative,” complex” 
and “non-traditional” products

• General concepts 

• Products to watch

• Heightened compliance concerns



Pre-Sale Obligations: Reasonable 
Basis Suitability

• “Reasonable Basis” suitability / product 
diligence

• Supervision / Training of Associated 
Persons



Point of Sale Obligations:
Customer Suitability

• Customer Investment Profile

• Documentation

• Supervision



Transfers In

• Identifying Alternative or Unapproved 
Products

• Managing Compliance Obligations



Ethical Considerations for the 
Internal Investigation… and 

Beyond
Moderator

Tim Huskey
Associate General Counsel, Scottrade, Inc.



The Dream Team

• Dave Bartholomew – Principal & Senior Associate General 
Counsel, Edward Jones

• Jane Matoesian – Vice President & Counsel, Benjamin F. 
Edwards & Co.

• Jennifer Relien – Vice President & Associate General 
Counsel, AIG Life & Retirement

• Associate Professor Andrew Tuch – Washington 
University School of Law



The GumSTrong Conundrum

You are an attorney in the general counsel’s office of a BD.  One day, Orson, the firm’s CCO 
calls to let you know that a compliance associate fielded a complaint from a customer 
about one of the firm’s biggest producing brokers, Mork.  

Although quite successful, Mork is a recovering alcoholic who only recently returned to 
work after a six-month medical leave for stress-related medical issues.  Mork also happens 
to be a long-time, close friend of your firm’s CEO.  

The customer, Franklin, says that Mork told him about an investment opportunity with his 
dear “college friend” Mindy.  

Mindy is a local CPA, who is not employed by your firm and, to your knowledge, is not 
licensed. Mindy has, in the past, referred numerous clients to your firm and she is a 
prominent citizen in your community.   She’s a big supporter of your firm’s CEO and sits on 
the board of his favorite charity.  



The GumSTrong Conundrum

Mindy is promoting an opportunity to invest in a brand new company, GumSTrong.  
GumSTrong manufactures a steroidal gum that she claims cures common ailments, gives 
you energy, and enhances muscle mass.  

Mindy’s business partner, Pam, is selling shares to raise capital to build out the company’s 
manufacturing capabilities.  Orson tells you that based on his research the shares are not 
registered or properly issued.

Franklin says that Mork is sending his “best” customers to Mindy and Pam to take 
advantage of this once-in-a-lifetime opportunity.  And, Mork is helping those customers 
deposit the private placements in your firm’s accounts.  He’s encouraging them to put the 
investment in their retirement accounts so it can grow tax deferred. Coincidentally enough, 
Mork has your firm’s biggest 401(k) rollover practice and is known as a retirement specialist 
– the most important area your firm wants to focus on moving forward.

You and Orson talk and agree that your firm needs to investigate. 



Initiating the Investigation

Mechanics and practical considerations 

-Who should take the lead?

-Who should be involved?

-When to hire outside counsel?



Representation Issues

Who is the client?  
– Mo. Rule 4-1.13:  Organization as Client

• “…the lawyer shall proceed as is reasonably necessary 
in the best interest of the organization.”

– Mo. Rule 4-1.7: Conflict of Interest – Current Client
• “…significant risk that the representation of one or 

more clients will be materially limited by the lawyer’s 
responsibilities to another client.”



Representation Issues

Practical considerations with the face-to-face interview

–Can you represent both Mork and the firm?
–Delivering the Upjohn warning 
–Obtain (and pay for) counsel for him?
–Joint representation letter



Privileged Communications

How do you ensure that privilege attaches to your 
communications?
•Barko v. Halliburton (D. D.C., March 6, 2014)

- Must show the communication would not have been made 
“but for” the fact that legal advice was sought

- Reversed by D.C. Circuit – but a good lesson

•Anticipating document production

•Waiving the privilege intentionally:  Strategic considerations



Regulatory Considerations

You’ve determined that GumSTrong is nothing more than a Ponzi scheme.  
Shortly thereafter (in a shocking twist of fate,) you receive a request for 
documents relating to Mork’s customers and the GumSTrong stock. 

– Asking the regulators for confidential treatment 
– Protecting against disclosure under FOIA and 

state law
– Is this the time to waive privilege and disclose 

your conclusions?



Next Steps

Disciplining the broker – can Mork keep his job?

-Protecting customers and the public

-Disclosure to other customers?

-Disclosure to the public (reporting filings)



Nanu, nanu!



Litigation Updates & 
Practical Tips

Moderator
Dennis Capriglione

Associate General Counsel, Edward Jones



Panelists

• Clay Grumke – Assistant General Counsel, Wells 
Fargo Advisors

• Wendy Menghini – Officer, Greensfelder, Hemker & 
Gale, P.C.

• Courtney Reid – Senior Counsel, AIG Advisor Group

• Karen Wentzell – Attorney/Mediator

• John West – Expert Witness, West Consulting, LLC



Making the Most of
Your Expert Witness

• Engage early

• Communication is key

• Allow to interview parties and witnesses

• Prepare your direct



Tips to Ensure A
Successful Mediation

• Prepare,Prepare,Prepare

• Be honest

• Select the right mediator

• Manage client expectations

• Know your panel’s award history



Arbitration Update - Expungement 
Developments, New Restrictions

& Tips for Success

• Expungement - No More Quid Pro Quo
– NTM 14-31/FINRA Rule 2081: No member or associated 

person shall condition or seek to condition settlement 
of a dispute with a customer on, or to otherwise 
compensate the customer for, the customer's 
agreement to consent to, or not to oppose, the 
member's or associated person's request to expunge 
such customer dispute information from the CRD 
system.



Arbitration Update - Expungement 
Developments, New Restrictions

& Tips for Success

• Settlement Agreements - Are You Compliant?

– NTM 14-40: Any non-disclosure provision in this 
agreement does not prohibit or restrict you (or your 
attorney) from initiating communications directly with, or 
responding to any inquiry from, or providing testimony 
before, the SEC, FINRA, any other self-regulatory 
organization or any other state or federal regulatory 
authority, regarding this settlement or its underlying 
facts or circumstances.

• FINRA Protecting Confidential Customer Information -
NTM 14-27



The Biggest Trend in
Litigation and Arbitration

Aging Population Issues



Arbitration v. Court – the 
Debate Continues 



Competitive Disputes –
Recent Developments

• Are independents parties to the 
protocol? Scheffel v. Heil, (Ill. Ct. 
App. August, 2014)



Case Law Updates

• Statute of Limitations: Raymond James vs. 
Barbara Philips (Fla. Sup. Ct., May, 2013)

• Definition of Customer – FINRA 
Rules: Citigroup Global Markets vs Abbar (2nd

Cir., August, 2014)
• Missouri Arbitration Agreements: Baker v. 

Bristol (Mo. Sup. Ct., August, 2014)



Tackling Financial 
Exploitation and Abuse of 

Accountholders
Moderator

Jennifer Davis
Officer, Greensfelder, Hemker & Gale, P.C.



Panelists

• Joseph Borg – Director, Alabama Securities 
Commission

• Andrew Hartnett – Commissioner, Missouri 
Securities Commission

• Mary Tucker - Manager, Elder Client Initiatives, Wells 
Fargo Advisors



• Approximately 10,000 people turn 65 every day and will 
continue to do so over the next 17 years.

• As of 2011, the 65 or older age group numbered 41.4 million, 
which represents an 18% increase since 2000 and 13.3% of 
the U.S. Population.

• By 2030, all baby boomers will have turned 65 and seniors 
aged 65 and above will account for 18% of the U.S. population.

• 10% of seniors will be victims of elder abuse and 20% of 
seniors will be victims of financial exploitation.



• Only 1 in every 44 cases of elder financial exploitation are 
reported to Adult Protective Services or law enforcement. 

• 89.3% of elder abuse cases reported to Adult Protective 
Services occurred among seniors living in the community.

• 55% of financial abuse in the U.S. is committed by family 
members, caregivers, and friends.

• $2.9 billion is lost by seniors annually to financial exploitation. 



• Know what elder/vulnerable adult laws are applicable to your 
Firm, and comply with those laws

• Establish an internal service group with responsibility to report 
suspected elder/vulnerable adult abuse to Adult Protective 
Services (APS) agencies in the states where your Firm’s 
clients reside 

• Consider using a uniform standard that triggers reports to APS 
agencies if your Firm has a national presence

• Be proactive -- don’t report only where your company is a 
mandatory reporter



• Train your front-line and operations personnel to spot red flags 
of elder/vulnerable adult abuse and incapacity

• Come up with Firm policies for coordinating an internal plan for 
handling clients who you suspect may be incapacitated and/or 
who have become victims of suspected elder abuse

• Pay attention to reputational risk



Elder Client is a long-time account holder with your Firm. Client 
designates her son’s girlfriend as her Agent under a durable power of 
attorney. Client begins to show signs of dementia, and Agent appears 
at Firm and attempts to transfer money out of the account using the 
power of attorney. Firm stops Agent from transferring money based on 
copy of durable power of attorney in file. Agent then begins unusual 
trading within account, and Firm contacts Client directly. Client is now 
fully incapacitated and unable to direct Firm about account. Firm 
contacts only other known relative, Client’s son, who is in jail. Firm 
does not believe Agent is acting in Client’s best interest. Account has a 
TOD designation to Charity. Agent submits transfer instructions to 
move the account to Competitor, but account will have a TOD to Agent.



• What should the Firm do at this point? 
• Who should the Firm contact next, if anyone? 
• What issues exist concerning the Client’s privacy?
• What role does a Regulator play in this scenario, if 

any? 
• Can the Firm simply wash its hands of Client and 

allow Agent to move account to Competitor?



Scott Golde
Senior Vice President & General Counsel,

Scottrade, Inc. & Scottrade Investment Management, Inc.

Closing Remarks

Many Thanks to:
BAMSL and BAMSL Sub-Committee on Securities 

Regulation and Business Organizations,
Dennis Capriglione and Jane Matoesian, Co-Chairs
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